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Court of Appeals of the District of Columbia 

i 

No. 5520. I 

| 

Harry H. Frazier, Appellant, 

vs. 

Rose M. Frazier. 

i 

■ ■ ■ - 

i 

a Supreme Court of the District of Columbia. 

In Equity. j 

No. 49315. | 

i 

Rose M. Frazier, Plaintiff, 
vs. 

Harry H. Frazier, Defendant. 

I 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court; of the Dis¬ 
trict of Columbia, at the City of Washington, i|n said Dis¬ 
trict, at the times hereinafter mentioned, the following papers 
were filed and proceedings had in the above-entitled cause, 
to wit: 

1 Bill of Complaint for Limited Divorce. \ 

Filed January 18, 1929. 

In the Supreme Court of the District of Columbia,j Holding an 

Equity Court. 

Equity. No. 49315. j 

i 

! 

Rose M. Frazier, Plaintiff, 
vs. 

Harry H. Frazier, Defendant. 

The bill of complaint of Rose M. Frazier respectfully shows 
to the Court as follows: 

| 

1. That she is a citizen of the United States anqi a resident 
of the District of Columbia, and has been such resident for 

1—5520a 




2 


HARRY H. FRAZIER VS. ROSE M. FRAZIER. 


more than three years prior to the institution of this suit; that 
she files this suit in her own right and as the wife of the de¬ 
fendant. 

2. That the defendant, Harry H. Frazier, is likewise a citizen 
of the United States and a resident of the District of Columbia, 
and is sued herein in his own right and as the husband of the 
plaintiff. 

3. That heretofore, to-wit, April 19, 1920, plaintiff and de¬ 
fendant were lawfully married in Washington, District of 
Columbia, and have lived and cohabited here as man and wife 
continuously until the happening of the grievances hereinafter 
to be set forth. 

4. That no children have been born of said marriage. 

5. That immediately following their marriage the plaintiff 
and defendant took up their residence in the District of Colum¬ 
bia as aforesaid, and although the plaintiff herein has 

2 at all times demeaned herself as an affectionate and con¬ 
siderate wife, yet the defendant, Harry H. Frazier, has, 
notwithstanding the same, treated plaintiff with cruelty, and 
ultimately deserted her as will be more fully hereinafter 
described. 

6. That there came a time after their marriage, when defend¬ 
ant manifested his indifference to the plaintiff’s welfare, and 
during the past year gave almost daily evidence of his loss of 
affection for and dislike of the plaintiff, neglecting, cursing and 
abusing her, and otherwise mistreating her. 

7. Plaintiff avers that during the month of January, 1928, 
she discovered the defendant was keeping company with a 
young woman who was employed in the same government 
department as the defendant, and after leaving plaintiff in the 
morning would invariably go by the home of this woman, 
drive her to her place of employment. That plaintiff en¬ 
deavored to break up this association, but the defendant per¬ 
sisted in meeting this woman and associating with her, to the 
great neglect and humiliation of the plaintiff. That defend¬ 
ant, during the greater part of 1928, would leave his home 
several nights each week stating that he was returning to his 
office to work or attending a lodge meeting, whereas in truth 
and in fact the defendant would meet the aforesaid woman on 
each of these visits and would spend his time in her apartment 
or take her to places in his automobile. Plaintiff avers that 
the defendant became so infatuated with this woman that he 
bestowed gifts upon her, and each time that the plaintiff would 
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i 

i 

remonstrate with the defendant about his conduct, the latter 
would curse and villify the plaintiff, and would defend his 
conduct in associating with this woman. Plaintiff avers that 
during the month of September, 1928, the defendant entreated^ 
the plaintiff to sell the home which they occupied as 

3 joint tenants and obtain a divorce, so that he could be 
free, which the plaintiff steadfastly refused to do. 

Plaintiff avers that during this month defendant threatened 
to kill the plaintiff if she complained to anyone about his asso¬ 
ciations with the woman heretofore referred to. Plaintiff 
avers that on one occasion during the month of July, 1928, 
when the plaintiff was confined to her bed on account of illness, 
the defendant left her early in the morning and remained with 
the other woman practically all day. 

8. Plaintiff avers the fact to be that the defendant, Harry 
II. Frazier, wilfully deserted and abandoned thq plaintiff on, 
to-wit, October 2, 1928, while the parties hereto were living at 
No. 510 Sommerset Place, Northwest, which clesertion and 
abandonment have continued without interruption until the 
present time. 

9. Plaintiff avers that the defendant is employed in the 
office in the Division of Loans and Currency of the United 
States Treasury at an annual salary of $1920.00. | That plain¬ 
tiff is likewise employed in the government, being attached to 
the office of the Register of the Treasury, where she receives a 
salary of $1500.00 per year. 

Wherefore, the premises considered, plaintiff prays as 
follows: 

1. That the United States Writ of Subpoena issjie out of this 
Court directed to the defendant, Harry H. Frazier, command¬ 
ing him to appear herein on a day certain an(| answer the 
exigencies of this bill. 

2. That all necessary rules and motions may issue from 
time to time. 

3. That pending the outcome of this enuse, plaintiff 

4 be awarded alimony pendente life, counsel fees and 
costs. 

4. That upon a final hearing of this cause,j plaintiff be 
awarded a decree of divorce a mensa et thoro upon the grounds 
of cruelty and desertion, as set forth in this bill, together with 
permanent alimony, counsel fees and costs. 
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5. And for such other and further relief as the nature of the 
case may require and to the Court may seem meet and proper. 

ROSE M. FRAZIER, 

Plaintiff. 

RAYMOND NEUDECKER, 

WM. C. ASHFORD, 

Attorneys for Plaintiff. 

District of Columbia, ss: 

Rose M. Frazier, being first duly sworn, according to law, 
deposes and says; that she has read the foregoing bill by her 
subscribed and knows the contents thereof; that the matters 
and things therein contained as of her personal knowledge are 
true, and those based upon information and belief she believes 
to be true. 

ROSE M. FRAZIER, 

Plaintiff. 


Subscribed and sworn to before me this 17th day of January, 
A. D. 1929. 

[notarial seal.] JOSIE A. GORMAN, 

Notary Public , D. C. 

5 Motion for Alimony Pendente Lite , &c. 

Filed January IS, 1929. 

Comes now the plaintiff, by her attorneys, and moves the 
Court to require the defendant to pay plaintiff a reasonable 
amount as alimony pendente lite , counsel fees and costs. 

And for grounds of this motion, plaintiff refers to the bill of 
complaint filed herein and herebv made a part hereof. 

RAYMOND NEUDECKER, 

WM. C. ASHFORD, 

Attorneys for Plaintiff. 


To Harry H. Frazier: 

Take notice that the foregoing motion will be brought to 
the attention of the Justice presiding in Equity Court on 
Friday, January 25, 1929, at ten o’clock A. M., or as soon 
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thereafter as counsel can be heard. You are warned to be 
present, otherwise the case will be proceeded with a$ in default. 

RAYMOND NEUDECKER, 

WM. C. ASHFORD, j 

Attorneys for Plaintiff. 

Marshals Return. 

j 

Served a copy of the within Rule on Harry H. Frazier 
Jan. 19, 1929, Personally. 

EDGAR C. SNYDER,! 

U. S. Marshal in and for 

the Dist. of Columbia, 
By EDW. BOLGER, 

Deputy U. S. Marshal. 

K. 

I 

6 Answer of the Defendant. 

i 

Filed January 25, 1929. j 

i 

* $ $ $ * i * 

The answer of the defendant Harry H. Frazier, respectfully 
shows to this Honorable Court: 

1, 2, 3, and 4. This defendant admits the allegations con¬ 
tained in paragraphs 1, 2, 3, and 4. 

5. This defendant admits that after the marriage of plaintiff 
and defendant they resided in the District of Columbia, but 
denies that the plaintiff at all times demeaned herself as an 
affectionate and considerate wife, and this defendant denies 
that he treated her with cruelty and deserted herj. This de¬ 
fendant avers the fact to be that heretofore to witjon October 
3, 1928, by reason of the plaintiff’s cruelty and inhuman treat¬ 
ment towards defendant, and after having been told by her to 
“to pack your things and get the hell out of here; I will be 
glad to get rid of you and as soon as you get out, I jhave some¬ 
one to rent your room to,” and when this defendant could no 
longer stand the treatment which the plaintiff had accorded 
him, defendant told plaintiff he was leaving and plaintiff said 
“I’m glad, that’s just what I want you to do.” This defendant 
therefore says that he did remove himself from the then home 
of plaintiff and defendant only after he had stood knany years 
of agony, neglect and cruel treatment at the hands bf the plain- 
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tiff, but says that he was justified in leaving. This defendant 
further avers the fact to be that the plaintiff in her effort to 
rid herself of this defendant resorted to every possible form of 
cruelty to force defendant to leave in which towards the last, 
she refused to cook meals for him. This defendant denies 
that he ever treated plaintiff in a cruel manner and if 
7 the same should prove material, he demands strict 
proof thereof. 

6. This defendant emphatically denies the allegations con¬ 
tained in paragraph 6, and if the same should prove material, 
demands strict proof thereof. 

7. The defendant emphatically denies each and every allega¬ 
tion contained in paragraph 7 with the exception that he did 
provide transportation for 3 or 4 ladies employed in his building 
for which defendant received compensation and that the said 
plaintiff was fully aware of this and acquiesced in said policy. 
This defendant avers the fact to be that at all times whenever 
he was transporting these ladies to their place of employment 
for compensation, there was someone in the automobile and 
that this defendant was never alone with anv of said ladies. 
More specifically this defendant avers the fact to be that the 
said plaintiff was employed and that during the entire time 
that the plaintiff alleges that this defendant was transporting 
said ladies to their employment, the said plaintiff was in the 
car, as this defendant also took the plaintiff to her place of 
employment. Plaintiff was employed at the Register of the 
Treasurers Office at 119 D St., N. \Y., during the period from 
January to July, 192S, and that the defendant left her there 
every morning and proceeded to his own place of employment, 
and that July 1, 1928, the plaintiff was employed in an office 
next door to his own and that the plaintiff was a passenger in 
said automobile every morning and afternoon during that 
period of time until the alleged desertion set forth. This 
defendant most emphatically denies that he ever spent eve¬ 
nings in the company of any other woman or that he ever was 

in the apartment of any young woman alleged to have 
S been keeping company with him. This defendant has 
no particular knowledge of the young woman to whom 
plaintiff refers, but says that one of the passengers in the 
automobile was living at the Evangeline Hotel owned and 
operated by the Salvation Army and it is ridiculous for plaintiff 
to assert that any man could visit in the apartments. This 
defendant denies all the other allegations contained in para¬ 
graph 7 and demands strict proof thereof. 
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8. This defendant denies that he wilfully deserted and 
abandoned the plaintiff and refers to paragraph 5 of this 
answer. 

9. This defendant admits the allegations contained in 
paragraph 9. 

And for further answer to the said bill of complaint of the 
plaintiff, this defendant says that the plaintiff from the very 
second day of her marriage commenced a course bf cruel and 
inhuman treatment towards the defendant which j lasted over 
the entire period of their married life until conditions became 
so intolerable that the defendant was forced to leave. That 
this defendant in an effort to make the plaintiff be! reasonable, 
on October, 1927, purchased with the said plaintiff the home 
in which plaintiff and defendant were living at the! time of the 
alleged desertion and that this defendant paid for I the upkeep 
and cost of said premises thereafter. 

That in July, 1927, the parents of the defendant came to 
live with plaintiff and defendant, and plaintiff started a sys¬ 
tematic course of cruelty towards them so that onj August 15, 
1928, the parents of the defendant were forced to; seek living 
quarters elsewhere, and thereafter the plaintiff Commenced 
entertaining men and women by having drinking parties, 
in September, 1928, the said plaintiff was havipg a party 
consisting of 3 married couples and the plaintiff and 
9 when defendant came into the house and complained 
about the drinking and boisterousness going on, the 
plaintiff insisted that defendant go upstairs and! get out of 
their way, otherwise they would inflict bodily injury to him. 
Plaintiff at that time invited and insisted that defendant get 
out and stay out. 

That plaintiff and defendant maintained a joiijt bank ac¬ 
count which had the sum of $114.00 in it, and that Ion Septem¬ 
ber 29, 1928, the plaintiff withdrew $75.00 and toldjthe defend¬ 
ant he could have the balance. On October 24, 1928, plaintiff 
and defendant sold the house which they owned ^nd at that 
time the money was divided up, plaintiff and defendant each 
receiving $112.00. Plaintiff removed all the furniture and 
fixtures from the house and they are still in plaintiff's posses¬ 
sion and this defendant has received nothing from the home. 

Wherefore this defendant prays that the bill of complaint 
be dismissed. 

HARRY H. FRAZIER. 

ALBERT W. JACOBSON, j 

Attorney for Defendant. 
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District of Columbia, ss: 

I, Harry H. Frazier, on my oath do depose and say that I 
have read the foregoing answer by me subscribed and know 
the contents thereof; that the statements therein stated as of 
my personal knowledge are true, and those made as upon in¬ 
formation and belief are believed to be true. 

! HARRY H. FRAZIER. 

10 Subscribed and sworn to before me this 24 day of 
January, 1929. 

[notarial seal.] BARNEY ROBINS, 

i Notary Public , D. C. 

Petition for Restraining Order and Injunction. 

Filed December 5, 1929. 

* * * * * * * 

The petition of Rose M. Frazier shows to the Court as 
follows: 

1. That she is the plaintiff in the above entitled cause, in 
which Harry H. Frazier is the defendant; that the citizenship 
and residence of the parties hereto are as stated in the original 
bill of complaint filed in this cause by the plaintiff, and as 
admitted by the sworn answer of the defendant. 

2. That plaintiff executed her certain bill of complaint, being 
Equity No. 49,315, against the defendant, Harry H. Frazier, 
on January 17, 1929, and caused the same to be filed in this 
Honorable Court, which became, and is, the above entitled 
cause: that in said original bill plaintiff swore that she was a 
citizen of the United States and a resident of the District of 
Columbia, and had been such resident for more than three 
years prior to the filing of her bill; that, further, the defendant, 
Harrv H. Frazier, is likewise a citizen of the United States and 
a resident of the District of Columbia, and that the parties 
hereto are husband and wife, having been lawfully married 
on, to wit, April 19, 1920, in Washington, D. C.; that the said 
District has, at all times, been the marital domicile of the 

parties hereto, and no act occurred between them at 

11 any time in Arlington County, Virginia, or at any other 
place other than the District of Columbia, which could 

be the subject of a proceeding for divorce. 
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3. That the defendant, Harry H. Frazier, duly filed his 
answer in the above cause, in which he admitted, under oath, 
that both plaintiff and defendant are citizens of the United 
States and residents of the District of Columbia, and that the 
said defendant swore to said answer on, to wit, the 25th day of 
January, 1929. 

Plaintiff refers to her original bill filed herein, and to the 
answer of the defendant filed thereto, and asks tjhat the same 
be considered as a part of this petition, and | incorporated 
herein by reference. 

4. That, on December 4, 1929, plaintiff received a summons 
from Hon. William H. Duncan, Clerk of the Circuit Court of 
Arlington County, Virginia, notifying her that the defendant, 
Harry H. Frazier, had filed, in said Court, a Bill jof Complaint 
to obtain a divorce a mensa et thoro from the plaintiff, on the 
ground of wilful abandonment and desertion, to be enlarged 
into a divorce a vinculo matrimonii on the lapse pf three years 
from the date of said desertion. 

5. Plaintiff avers, as stated in her original bill, that prior to 
the desertion of plaintiff by defendant, he entreated the plain¬ 
tiff to sell the home which they occupied as joint! tenants, and 
obtain a divorce, so that he could be free; anid plaintiff is 
advised that defendant has recently manifested a desire to 
obtain a divorce from the plaintiff on the groundd of desertion, 
and has frequently stated to third persons that he proposed to 
file a suit for divorce in Virginia, and have the matter over 

with; that defendant has continuously ccjnsorted with 
12 another woman, in the same Government! Department 
in which the defendant is employed, and j she believes, 
and accordingly avers, that said defendant is desirpus of obtain¬ 
ing a divorce in Virginia so that he can marry tljiis woman. 

0. Upon information and belief, plaintiff avers that said 
Circuit Court of Arlington County, Virginia, has no jurisdiction 
over the marital affairs of plaintiff and defendant, and that 
defendant has not resided in said State for a period of one year, 
as required by law, but has, in fact, resided in the District of 
Columbia; that plaintiff and defendant never lived as man and 
wife in Arlington County, Virginia, and no act | which is the 
subject of complaint between them ever occurred in the said 
Arlington County; that plaintiff is compelled to iwork to sup¬ 
port herself, and has not the means to employ counsel to defend 
the suit filed against her in Virginia, or to pay the other neces¬ 
sary expenses of the same; that, unless restrained by this 

2—5520a 
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Court, the defendant, Harry H. Frazier, will obtain a divorce 
against this plaintiff, causing her irreparable damage and 
injury; that, although plaintiff is advised the defendant charges 
her with desertion in the suit filed by him in Arlington County, 
Virginia, nevertheless it was the defendant who deserted the 
plaintiff, and the defendant has no cause of action against the 
plaintiff, either in Virginia or elsewhere; that the defendant 
has the same redress in this Honorable Court that he has in the 
Circuit Court of Arlington County, Virginia, and can obtain 
the same relief, if entitled to it, that he could obtain in the 
instant suit filed in the Circuit Court of Arlington County, 
Virginia. 

Wherefore the premises considered plaintiff prays: 

I. That a temporary restraining order issue against the de¬ 

fendant, Harry H. Frazier, restraining and enjoining 
1234 him, his agents and employees, from prosecuting, or 
from attempting to prosecute, the certain suit in 
chancery, which he has filed in the Circuit Court of Arlington 
County, Virginia, in which this plaintiff is the defendant, and 
the defendant, Harry H. Frazier, is plaintiff. 

II. That all necessary rules may issue in this matter. 

III. That, pending the outcome of this cause, the defendant 
be enjoined from prosecuting, or attempting to prosecute, said 
action for divorce in Arlington County, Virginia. 

IV. That, upon a final hearing of this cause, the defendant 
be permanently enjoined and restrained from prosecuting or 
attempting to prosecute said suit for divorce in Arlington 
County, Virginia. 

V. That said defendant, his agents and employees, may be 
temporarily restrained, and temporarily and permanently en¬ 
joined and restrained from prosecuting, or attempting to 
prosecute, any action in the State of Virginia, or in any other 
place, where a divorce is sought by the defendant. 

; ROSE \I. FRAZIER, 

Plaintiff. 

RAYMOND NEUDECKER, 

WILLIAM C. ASHFORD, 

A Horneys f or PIaint iff. 

District of Columbia, $s: 

Rose M. Frazier, being first duly sworn, on oath deposes 
and says that she is the plaintiff named herein; that she has 



11 


HARRY H. FRAZIER VS. ROSE M. FRAZIElL 

read the foregoing petition by her subscribed and knows the 
contents thereof; that the matters and things set forth 
13 therein as of her personal knowledge are true, and * 
those set forth upon information and belief she believes 
to be true. 

ROSE M. FRAZIER, 

Plaintiff . 


Subscribed and sworn to before me this 5th dhy of Decem¬ 
ber, A. D., 1929. 

[notarial seal.] MADISON L. HILL, 

Notary , Public, D. C. 


Temporary Restraining Order. 


Filed December 5, 1929. 


* * * * * * 


* 


This matter came on to be heard on the application of the 
plaintiff for a temporary restraining order and injunction, and 
the Court, having considered the petition of the|plaintiff, and 
the other proceedings herein, it is, this 5th day of December, 
A. D., 1929, hereby 

Adjudged, ordered and decreed that the defendant, Harry 
H. Frazier, his Attorneys, agents and employees,! be, and they 
are hereby enjoined and restrained from prosecuting, or 
attempting to further prosecute, or taking any st^ps in connec¬ 
tion with the certain suit of the defendant, Harry H. Frazier, 
against the plaintiff, Rose M. Frazier, pending in the Circuit 
Court of Arlington County, Virginia, or any action in Virginia 
where similar relief is sought by the defendant, Harry W. 
Frazier, provided an undertaking in the penalty of 8100.00 
be filed, or posted by the plaintiff, Rose M. Frazier. 

This temporary restraining order is issued without 
14 notice, because it appears from the petition filed by the 
plaintiff in this cause that irreparable injury and loss 
will result to the plaintiff before notice can be Served, and a 
hearing had thereon; the injury and loss herein mentioned being 
the obtaining by the defendant against the plaintiff of a decree 
of divorce in the Circuit Court of Arlington Coujnty, Virginia, 
thereby jeopardizing the rights of this plaintiff tcj alimony and 
maintenance against the defendant, and is irreparable for that 
reason. 
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This temporary restraining order shall expire upon the 15th 
day of December, A. D. 1929, unless, within the time so fixed, 
this Order is extended, for good cause shown, and the matter 
of the issuance of a preliminary injunction is set down for 
hearing upon the 13th day of December, A. D. 1929. 

By the Court: 

ALFRED A. WHEAT, 

Justice. 


Injunction Undertaking. 
Filed December 6, 1929. 




Rose M. Frazier, the plaintiff, and United States Fidelity 
and Guaranty Company, surety submitting ourselves to the 
jurisdiction of the Court, hereby undertake for ourselves and 
each of us, our and each of our heirs, executors, administrators, 
successors, and assigns, to make good to the defendant all 
damages not to exceed the sum of One Hundred dollars (S100) 
by him suffered or sustained by reason of wrongfully and in¬ 
equitably suing out the injunction in the above-entitled 
15 cause, and stipulate that the damages may be ascer¬ 
tained in such manner as the Court shall direct, and 
that, on dissolving the injunction, the Court may give judg¬ 
ment thereon against the principal and surety for said damages 
in the decree dissolving the injunction, or in a further decree 
after ascertainment of the amount of said damages. 

[seal.] ROSE M. FRAZIER, 

UNITED STATES FIDELITY AND 
GUARANTY COMPANY, 

By LOUIS L. PERKINS, 

Attorney-in-fact. 


Approved as to surety December 6, 1929. 

WALTER I. McCOY, 

Chief Justice. 

Surety qualified and execution in accordance with written 
authority on file in this office. 

FRANK E. CUNNINGHAM, 

Clerk. 

By BUHRMAN, 

Asst. Clerk. 
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16 Answer of the Defendant , Harry H. Frazier , to the Petition 
for Restraining Order and Injunction of the Plaintiff. 

Filed Dec. 20, 1929. 

* * * * * * ] * 

The answer of Harry H. Frazier respectfully represents to 
this Honorable Court as follows: 

1. This defendant admits that the plaintiff ip the above 
entitled cause is a resident of the District of Columbia; this 
defendant admits that in his sworn answer in the above entitled 
cause that he admitted that he was a resident of |the District 
of Columbia. This defendant denies that he is ai resident of 
the District of Columbia or was a resident of the District of 
Columbia at the time that the Bill of Complaint pnd Answer 
in the above entitled cause was filed, but avers the fact to be 
that said answer insofar as it pertains to the residence of the 
defendant was an inadvertence and mistake, said answer hav¬ 
ing been drawn very hurriedly in order to meet aj motion for 
alimony pendente lite. This defendant further av(ers the fact 
to be that he is making application to this Honorable Court 
for leave to amend said Answer by avering the fact to be that 
he is not a resident of the District of Columbia, but is a resident 
of the State of Virginia and that he was a resident |of the state 
of Virginia at the time that said bill of complaint |and answer 
was prepared and that he had been a resident of fphe State of 
Virginia ever since the early part of October, 1928. j In support 
of this defendants contention that he is a resident pf the State 
of Virginia there is attached hereto and prayed that they be 
read as a part hereof numerous affidavits of persons who are 
familiar with the residence of the defendant. 

17 2. This defendant admits the allegation^ contained 
in paragraph 2. 

3. This defendant admits the allegations contained in para¬ 
graph 3, but with reference to the Answer of th6 defendant 
insofar as it pertains to the residence of the defendant this 
defendant refers to paragraph 1 of this answer, ithis defend¬ 
ant prays that the amended answer herein be read as a part 
hereof. 

4. This defendant admits the allegations contained in para¬ 
graph 4. 

5. This defendant most emphatically denies each and every 
allegation contained in paragraph 5 of the plaintiff's petition 
for restraining order and injunction. 
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G. Answering paragraph 6 this defendant is advised that the 
said Circuit Court of Arlington County Virginia has jurisdic¬ 
tion over the marital affairs of the plaintiff and defendant; 
this defendant denies the allegation that he had not resided in 
the State of Virginia for a period of one year as required by 
law, but avers the fact to be that he had resided in the State 
of Virginia at the home of Mr. and Mrs. J. Weikel, 907 Wilson 
Boulevard, Clarendon, Virginia, and that he had continuously 
resided at that address since October 3, 192S, and some three 
months prior to the filing of the bill of complaint in the above 
entitled cause; defendant admits that plaintiff and defendant 
never lived as man and wife in Arlington County, Virginia, ^c. 
This defendant avers the fact to be that the said plaintiff has 
been employed by the Government for the past eighteen years; 

that the said plaintiff was employed at the time of the 
IS marriage of the plaintiff and defendant and that she 
continued in her employment from the day that the 
plaintiff and defendant were married until the date of their 
separation and that she is still employed in the Government 
service and that she is receiving as remuneration for her services 
the sum of — Dollars per year. This defendant denies that 
the Bill of Complaint which he filed in the State of Virginia 
will cause the plaintiff irreparable damage and injury and this 
defendant further denies that he deserted the plaintiff, but 
avers the fact to be that he had a good cause of action against 
the plaintiff in Virginia or any other place on account of the 
desertion by the plaintiff. 

This defendant denies that he has the same redress in this 
Honorable Court that he has in the Circuit Court of Arlington 
County, Virginia, or that he can obtain the same relief if 
entitled to it. 

Further answering said petition this defendant avers the 
fact to be that he is a resident of the State of Virginia and that 
he has been a bona fide resident of the State of Virginia ever 
since the 3rd day of October, 1928, as his attested by the 
attached affidavits which are prayed to be read as a part 
hereof. This defendant avers the fact to be that on the 3rd 
day of October, 1928, he engaged a room at the home of Mr. 
and Mrs. J. Weikel, 907 Wilson Boulevard, Clarendon, Vir¬ 
ginia, and that he occupied the room on the second floor in the 
rear and that he paid the sum of SIS. per month for the rent 
of the same. There are attached hereto and prayed that they 
be read as a part hereof copies of receipts for the room rent for 
the aforegoing room. The defendant further avers the fact to 
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be that he has not resided in other place! since that 

19 date other than at 907 Wilson Boulevard, j Clarendon, 
Virginia, and that he had received his mail| there; this 

defendant further avers the fact to be that he has paid his poll 
tax in the State of Virginia for the year of 1929, sjrid poll tax 
having been paid on December 5, 1929, to the treasurer for 
the County of Arlington, Virginia. 

This defendant further avers the fact to be that his father 
and mother are residents of the State of Virginia and that his 
sister is a resident of the State of Virginia and has been a 
resident for the past thirteen years. This defendant avers the 
fact to be that upon his discharge from the U. S. Army in 
May 1919, that he resumed his residence in the State of Vir¬ 
ginia at 500 Poplar Ave., Clarendon, Virginia, at the home of 
his sister and brother-in-law, and that he resided; and was a 
resident of the State of Virginia until 1920 when!he married 
the plaintiff and then moved to the District of Columbia. 

This defendant avers the fact to be that after tne marriage 
of plaintiff and defendant they resided in the j District of 
Columbia, but denies that the plaintiff at all tim^- demeaned 
herself as an affectionate and considerate wife, and this defend¬ 
ant denies that he treated her with cruelty and dbserted her. 
The defendant avers the fact to be that heretofqr to wit on 
October 3, 1928, by reason of the plaintiffs cruelty and inhuman 
treatment toward the defendant and after having been told by 
her to “Pack your things and get the hell out of here” I will 
be glad to get rid of you and as soon as you get put, I have 
someone to rent your room to’’ and when this defendant could 
no longer stand the treatment which the plaintiff had accorded 
him, defendant told plaintiff that he was leaving and 

20 plaintiff said “Pm glad, that’s just what I want you 
to do.” This defendant avers that he did remove him¬ 
self from the then home of plaintiff and defendant only after 
he had stood many years of agony, neglect and crubl treatment 
at the hands of the plaintiff and further avers tjhat he was 
justified in leaving, and that when he did leave ori October 3, 
1928, as hereinabout set forth, that he removed hipiself to the 
home of Mr. and Mrs. J. Weikel, 907 Wilson Boulevard, 
Clarendon, Virginia, and that he has continuously resided at 
that address from October 3, 1928, until the presept date and 
that he intends to continue to reside in the State;of Virginia. 

This defendant further avers the fact to be that the said 
plaintiff did not file her bill of complaint in the above entitled 
cause until January —, 1929, which was some three months 
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after the actual separation of the plaintiff and the defendant 
and only after the defendant had been a resident of the State 
of Virginia for some three months or more. That this defend¬ 
ant having been served in the District of Columbia was required 
to answer said bill of complaint, which he did, and after having 
fully answered said bill of complaint prayed this Honorable 
Court that said bill be dismissed. The case was then calen¬ 
dared for trial in the equity court at the request of the defend¬ 
ant heretofore to wit in the October Term of 1929, said case 
came on for hearing before Mr. Justice Stafford and this 
defendant was ready, able and willing to defend the charges 
which had been placed against him. Upon information and 
belief this defendant avers that counsel for plaintiff requested 
that the matter go over to be amicably adjusted out of court 
and the case was taken off of the trial calendar at the instance 
and request of the plaintiff. That a notation was made on 
the said jacket at the instance and request of counsel 
21 for plaintiff that the matter would be settled and the 
case has therefore not been put on the trial calendar. 
This defendant stands ready, able and will- to repute any 
charges that have been made by the plaintiff in the above 
entitled cause. This defendant further avers the fact to be 
that any and all I of the charges made by the plaintiff in the 
above entitled cause are without foundation and are charges 
which plaintiff cannot prove. 

With the aforegoing in mind this defendant avers the fact 
to be that it was his understanding that the plaintiff had 
abandoned h er charges and would not prosecute them in the 
District of Columbia and that he then acting upon his legal 
right, instituted proceedings in the State of Virginia being an 
actual bona fide resident of said State for a limited divorce on 
the grounds of desertion which the defendant stands ready, 
able and willing to prove when the matter is called to trial in 
the State of Virginia. This defendant avers the fact to be 
that the plaintiff is financially able to defend herself in the 
Courts of the State of Virginia, if she has a defense, and avers 
that she was the one that instituted the proceedings in the 
District of Columbia, which were at an expense which she 
was able to pay. 

This defendant further avers the fact to be that prior to the 
institution of proceedings in the State of Virginia by his coun¬ 
sel, Amos Crounse, Esq., that the residence of this defendant 
in the State of Virginia was thoroughly investigated by Sheriff 
Fields of Arlington County, Virginia, at the instance and 
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request of the Court and that the said Sheriff fields found 
that the said defendant in this cause was an actual bona 
22 fide resident of the State of Virginia, and has been a 
resident for more than a year past. 

Wherefore, having fully answered, this defendant prays that 
the petition of the plaintiff for an injunction an<jl restraining 
order be dismissed. 

HARRY H. FRAZIER. 

A. W. JACOBSON, | 

Attorney for Plaintiff. 

District of Columbia, ss: 


I, Harry H. Frazier, on my oath do depose anp say that I 
have read the foregoing answer by me subscribed ajnd know the 
contents thereof; that the statements thereon stated as of my 
personal knowledge are true, and those made as upon informa¬ 
tion and belief I believe to be true. 


HARRY H. FRAZIER. 


Subscribed and sw r orn to before me this 19 day of Decem¬ 
ber, 1929. 

[notarial seal.] BARNEY ROBINS, 

Notary Public, D. C. 

i 

23 State of Virginia, ss: 

i 

i 

I, Mrs. J. Weikel, being first duly sw r orn according to law, 
on my oath do depose and say that I am a resident of the 
State of Virginia and reside at 907 Wilson Boulevard, Claren¬ 
don, Virginia, and have so resided for the past 18 years. I 
further aver the fact to be that I live at this addijess with my 
husband and son. I aver the fact to be that the home in 
w T hich I live contains seven rooms and is a private residence. 

I aver the fact to be that on October 3, 192S, Mr. Harry H. 
Frazier, the defendant in the above entitled cause jcame to my 
home and engaged the back room on the second floor as his 
residence. That he paid to me the sum of SI8. per month for 
rent of same and that he has paid his rent regularly on the first 
of every month. I further aver the fact to be that! Mr. Frazier 
has resided in my home from October 3, 1928, and that he is 
still residing at my home. I further aver the fact to be that 
Mr. Frazier has resided at my home and that he has come 
there and stayed every night ever since October 3, 1928, and 

3—57)20 a 
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that I know of no other home that he has other than mine. 
I aver that Mr. Frazier has received his mail at my home and 
that he has Virginia license on his automobile. 

Mrs. J. WEIKEL. 

Subscribed and sworn to before me this 12th day of Decem¬ 
ber, 1929. 

[notarial seal.] N. A. REES, 

Notary Public in and for the 

State of Virginia. 

24 Lodging Bill Receipts. 

Oct. 1st, 192S. 

Received from Mr. H. H. Frazier Eighteen —/100 dollars 
room rent, one month. 

$ 18 . 00 . Mrs. JAMES WEIKEL. 

Nov. 1st, 1928. 

Received from Mr. H. Frazier, Eighteen —/100 dollars 
room rent, one month. 

$18.00 Mrs. JAMES WEIKEL. 

Dec. 1st, 192S. 

Received from Mr. Harry Frazier Eighteen —/100 dollars 
room rent. 

$18.00 Mrs. JAMES WEIKEL. 

January 1st, 1929. 

Received from Mr. Harry Frazier Eighteen —/100 dollars 
room rent, one month. 

$18.00. MRS. JAMES WEIKEL. 

25 February 1st, 1929. 

Received from Mr. Frazier, Eighteen —/100 dollars. 

$18.00. MRS. JAMES WEIKEL. 

March 1st, 1929. 

Received from Mr. Harry Frazier, Eighteen —/100 dollars 
room rent. 

$18 oo 

MRS. JAMES WEIKEL. 
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April 1st, 1929. 

Received from Mr. Harry Frazier, Eighteen dollars, room 
rent, one month. 

MRS. JAMES WEIKEL. 

i 

May! 1st, 1929. 

Received from Mr. Harry Frazier, Eighteen dollars, room 
rent, June 1st. 

MRS. JAMES ^VEIKEL. 

26 June 1st, 1929. 

Received from Mr. Harry Frazier, Eighteen dollars room 
rent, one month. 

MRS. JAMES WEIKEL. 

July! 1st, 1929. 

Received from Mr. Harry Frazier, Eighteen dollars, room 
rent, one month. 

MRS. JAMES WEIKEL. 


August 11st, 1929. 

i 

Received from Mr. Harry Frazier, Eighteen dollars, room 


rent, one month. 


MRS. JAMES WEIKEL. 


Sept. 


1st, 1929. 


Received from Mr. H. Frazier, Eighteen dollar.^, room rent, 
one month. 

MRS. JAMES WEIKEL. 


October! 1st, 1929. 

Received from Mr. Harry Frazier, Eighteen dollars room 
rent, one month. 

MRS. JAMES WEIKEL. 

27 Nov.! 1st, 1929. 

Received from Mr. Harry Frazier, Eighteen j dollars, one 
month. 

MRS. JAMES WEIKEL.' 
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Dec. 1st, 1929. 


Received from Mr. H. Frazier, Eighteen dollars, room rent, 
one month. 


MRS. JAMES WEIKEL. 


(Here follows poll-tax receipt, side folio 28.) 

29 State of Virginia, $$: 

I, James Weikel, being first duly sworn according to law, on 
my oath do depose and say that I am the husband of Mrs. 
J. Weikel, and that I reside at 907 Wilson Boulevard, Claren¬ 
don, Virginia, and have resided at that address for the past 
8 years. 

I aver the fact to be that Harrv H. Frazier, the defendant 

V / 

in the above entitled cause, came to my home to live on October 
3, 1928, and occupied the back room on the second floor and 
that he has lived at my home from October 3, 1928, until this 
time and he is still residing there. I further aver the fact to 
be that Mr. Frazier pays the rent of S18 per month for the 
room. I further aver the fact to be that Mr. Frazier is an 
actual bona fide resident of the State of Virginia and that he 
has resided in my home and that I know my personal knowl¬ 
edge that he came to my home every night to sleep and that 
he had no other home other than in my house. 

JAMES WEIKEL. 

Subscribed and sworn to before me this 12th day of Decem¬ 
ber, 1929. 

[notarial seal.] N. A. REES, 

Notary Public , State of Virginia. 

30 State of Virginia, 

I, James Weikel, Jr., being first duly sworn according to 
law, on my oath do depose and say that I am the son of Mr. 
and Mrs. Weikel and that I reside at 907 Wilson Boulevard, 
Clarendon, Virginia. I aver the fact to be that I have resided 
at this address for the past 8 years. 

I further aver the fact to be that I am acquainted with 
Harry H. Frazier, the defendant in the above entitled cause, 
and aver that on October 3, 1928, Mr. Frazier came to our 
house to live and occupied the back room on the second floor. 



POLL TAX RECEIPT 
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I further aver the fact to be that Mr. Frazierj has lived in 
our house from October 3, 1928, until this date and that he is 
still living in our house and that I know of no| other home 
that he has other than our home. I aver the fact to be that I 
know of my personal knowledge that he has come!to our house 
to sleep every night. 

JAMES WEIKEL, Jr. 

Subscribed and sworn to before me this 12th day of Decem¬ 
ber, 1929. j 

[notarial seal.] N. A. REES, 

Notary Public in and for 

the State of Virginia. 

31 State of Virginia, ss: 

I, Grace D. Per Lee, being first duly sworn according to law 
on my oath do depose and say that I am a resident of the 
State of Virginia and reside at 113 N. Walnut, Clarendon, Va. 

I aver the fact to be that I know Harry H. Frazier, the 
defendant in the above entitled cause and have! known him 
for one year and I aver the fact to be that I know of my own 
personal knowledge that he is a bona fida resident! of the State 
of Virginia, residing at 907 Wilson Boulevard,| Clarendon, 
Virginia. I aver the fact to be that he resides in jthe home of 
Mr. & Mrs. J. Weikel and that I have seen him ^ome and go 
from that residence in the morning to go to \irork and at 
other times. 

GRACE D. PER LEE. 

! 

Subscribed and sworn to before me this 14 day of Decem¬ 
ber, 1929. 

[notarial seal.] LYMAN M. KELLEY, 

Notary Public. 

My Commission expires March 15, 1930. 


32 State of Virginia, ss: 

I, Margaret M. Hendricks, being first duly sworn according 
to law on my oath do depose and say that I am a resident of 
the State of Virginia and reside at 141 N. Spruce Sta*. Clar. Va. 

I aver the fact to be that I know Harry H. Frazier, the 
defendant in the above entitled cause and have!known him 

i 

for 14 mo. and I aver the fact to be that I know of my own 
personal knowledge that he is a bona fida resident !of the State 
of Virginia, residing at 907 Wilson Boulevard, Clatendon, Vir- 
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ginia. I aver the fact to be that he resides in the home of 
Mr. & Mrs. J. Weikel and that I have seen him come and go 
from that residence in the morning to go to work and at other 
times. 

MARGARET M. HENDRICKS. 

Subscribed and sworn to before me this 12th day of Decem¬ 
ber, 1929. 

[notarial seal.] N. A. REES, 

Notary Public. 

33 State of Virginia, ss: 

I, J. C. Fallin, being first duly sworn according to law, on 
my oath do depose and say that I know Harry H. Frazier, the 
defendant in the above entitled cause and have known him 
for the past 11 years. I further aver the fact to be that I 
know of my personal knowledge that when Mr. Frazier was 
discharged from the United States Army in May, 1919, that 
he established his residence at 500 Poplar Avenue, Clarendon, 
Virginia, and that he resided at that address until April 1920, 
which is the date of his marriage. 

I further aver the fact to be that on October 3, 1928, the 
defendant, Harry H. Frazier, returned to the State of Virginia 
and resided at 907 Wilson Boulevard, Clarendon, Virginia, 
and that he has resided in the State of Virginia from that 
date until the present time and that he is still residing in the 
State of Virginia. 

J. C. FALLIN. 

Subscribed and sworn to before me this 12th day of Decem¬ 
ber, 1929. 

[notarial seal.] N. A. REES, 

Notary Public in and for 

the State of Virginia. 

34 State of Virginia, 

I, S. T. Noland, being first duly sworn according to law, 
on my oath do depose and say that I know Harry H. Frazier, 
the defendant in the above entitled cause and have known him 
for the past 10 years. I further aver the fact to be that I 
know of my personal knowledge that when Mr. Frazier was 
discharged from the United States Army in May 1919, that he 
established his residence at 500 Poplar Avenue, Clarendon, 
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Virginia, and that he resided at that address until April 1920, 
which is the date of his marriage. 

I further aver the fact to be that on October j3, 1928, the 
defendant, Harry H. Frazier, returned to the State of Virginia 
and resided 907 Wilson Boulevard, Clarendon, Virginia, and 
that he has resided in the State of Virginia from that date 
until the present time and that he is still residing in the State 
of Virginia. 

S. T. NOLAND, [seal.] 

Subscribed and sw’orn to before me this 14 day of Dec., 1929. 
[notarial seal.] LYMAN M. KELLEY, 

Notary Public in and for 

the State of Virginia. 

My Commission expires March 15, 1930. 

35 State of Virginia, ss: 

I, Ida May Rice, being first duly sworn according to law, 
on my oath do depose and say that I am the isister of the 
defendant in the above entitled cause and that jl am a bona 
fide resident of the State of Virginia, and have been for the 
past 13 years. I aver the fact to be that afteij my brother 
was discharged from the Army in May 1919, he resided at 
my home with me, 500 Poplar Ave., Clarendon, Virginia, 
until his marriage in 1920. 

I further aver the fact to be that I know of jmy personal 
knowledge that my brother has resided at the home of Mr. 
and Mrs. J. Weikel at 907 Wilson Boulevard^ Clarendon, 
Virginia, ever since October 3, 1928, and that he has con¬ 
tinuously resided at that address and that he still Resides there. 

IDA MAY RICE. 

i 

i 

Subscribed and sworn to before me this 19th d&y of Decem¬ 
ber, 1929. 

[notarial seal.] LYMAN M. KELLEY, 

Notary Public in dnd for 

the State Of Virginia. 

My Commission expires March 15, 1930. 

i 

i 

36 State of Virginia, ss: 

I, Jesse Noble Rice, being first duly sworn jaccording to 
law, on my oath do depose and say that I am the brotherinlaw 


i 
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of the defendant in the above entitled cause and that I am a 
bona fide resident of the State of Virginia, and have been for 
the past 13 years. I aver the fact to be that after the defendant 
was discharged from the Army in May, 1919, he resided at my 
home with me, 500 Poplar Ave., Clarendon, Virginia, until 
his marriage in 1920. 

I further aver the fact to be that I know of my personal 
knowledge that the defendant has resided at the home of Mr. 
and Mrs. J. Weikel at 907 Wilson Boulevard, Clarendon, 
Virginia, ever since October 3, 1928, and that he has continu¬ 
ously resided at that address and that he still resides there. 

JESSE NOBLE RICE. 

Subscribed and sworn to before me this 19th day of Decem¬ 
ber 1929 

[notarial seal.] LYMAN M. KELLEY, 

! Notary Public in and for 

i the State of Virginia. 

My Commission expires March 15, 1930. 

37 Motion for Leave to Amend Answer. 

Filed December 20, 1929. 
******* 

Comes now the defendant, Harry H. Frazier, and moves 
this Honorable Court for leave to amend his answer to the Bill 
of Complaint in the above entitled cause, insofar as it pertains 
to paragraphs 1, 2 and 3 of said bill, by striking out the answer 
to paragraphs 1, 2 and 3 and substituting therefor the amended 
answer attached hereto and made a part hereof. 

ALBERT W. JACOBSON, 

Attorney for Defendant. 

To Raymond Neudecker, Esq., 

Attorney for Plaintiff: 

Please take notice that the foregoing motion will be called 
to the attention of this Honorable Court on Friday, December 
20, 1929, at 10 o’clock a. m. or as soon thereafter as counsel 
can be heard. 

ALBERT W. JACOBSON, 

Attorney for Defendant. 



HARRY H. FRAZIER VS. ROSE M. FRAZIERu 25 

Affidavit of Rose M. Frazier. 

i 

i 

l 

Filed January 3, 1930. 

i 

i 

i 

****** i * 

i 

i 

District of Columbia, $$: 

Rose M. Frazier, being first duly sworn according to law, 
deposes and says: 

That she has read the answer of Harry JL Frazier to 

38 the petition filed in this cause for restraining order and 
injunction, together with the affidavits attached thereto. 

She avers that she first met the defendant in the month of 
September, 1919, and was married to him in March, 1920. 
That defendant stated to plaintiff when she first met him he 
had resided with his sister in Clarendon, Virginia j after leaving 
the army in May, 1919, and plaintiff avers thatj prior to the 
defendant’s service in the army he had resided iri the District 
of Columbia. That defendant w r as born in Washington and yc 
lived here all his life with the exception of the period of the few 
months he resided with his sister prior to his marriage to plain¬ 
tiff. She emphatically denies the language attributed to her 
with reference to their separation and states the fact to be that 
defendant left her of his own accord. In this connection plain¬ 
tiff directs the court’s attention to the fact that on the very day 
that defendant admits having left plaintiff, he now claims to 
have taken up his Virginia residence. Nowhere in the answer 
that defendant filed to plaintiff’s original bill did he make 
reference to his so-called Virginia residence. 

Upon information and belief, plaintiff states ithat counsel 
representing defendant, on several occasions prior to the time 
when this case came on recently for hearing before Justice 
Stafford, had communicated with her own attorney and sought 
to have the latter consult with plaintiff relative to her acquiesc¬ 
ing in the attempt of defendant to procure a divorce in Vir¬ 
ginia. That her counsel, believing that counsel for defendant 
might be considering the private settlement Of plaintiff’s 
claim for, and right to, alimony from the defendant, agreed 
there might be, subject to the discretion of the Oourt, a post¬ 
ponement of the final hearing of this cau^e until some 

39 offer of compromise might be tendered.! She denies 
that it was the intention of her attorney, br of herself, 

to have the matter indefinitely continued. Thb plaintiff is 
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ready and anxious to have a final hearing of this cause, to the 
end that her right to support from the defendant may be de¬ 
termined. She denies that defendant had any understanding 
that the plaintiff would abandon this action, and would not 
prosecute same in this Court, and she avers that defendant 
knew, or should have known, that she intended to press this 
suit unless a suitable offer for her support should be made by 
defendant. 

Plaintiff is advised and accordingly states, that the Mrs. J. 
Weikel, whose affidavit is attached to defendant's answer, 
has given testimony on the question of residence in a very great 
number of divorce cases which have been tried in the Arlington 
County Circuit Court, and that her residence could not possibly 
afford shelter for all those divorce-seekers who have filed 
actions in said court. That certain of defendant’s relatives 
by marriage and otherwise, have sworn in their affidavits that 
defendant is an actual bona fide resident of Virginia, although 
the fact is that defendant, if he is in Virginia at all, is there 
only for the purpose of sleeping at night, and has no bona fide 
intention of becoming an actual resident of that state. De¬ 
fendant apparently delayed the payment of his poll-tax to the 
Treasurer of Arlington County, Virginia until the time when 
this Court issued its temporary restraining order against him, 
and he makes no claim that he met the requirements of that 
State in this regard for the year 192S, or in part thereof. 

ROSE M. FRAZIER, 

Plaintiff. 

40 Subscribed and sworn to before me this 2nd dav of 
January, A. D. 1930. 

[notarial seal.] WILLIAM C. ASHFORD, 

Notary Public, D. C. 

Memorandum Opinion. 

Filed February IS, 1930. 
******* 

Motion for injunction overruled, and restraining order 
vacated. See memorandum in Humphries v. Humphries , 
Equity No. 48,470. 

ALFRED A. WHEAT, 

Justice. 


February IS, 1930. 
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Affidavit of Raymond Neudecker. 
Filed February 19, 1930. 


District of Columbia, ss: 

| 

Raymond Neudecker, being first duly sworn, according to 
law deposes and says, that he is the attorney of record for the 
plaintiff, Rose M. Frazier, and in October, 1929^ a few days 
prior to the time when the above cause came onjto be heard 
upon its merits, was called by Albert W. Jacobson, Esq., 
attorney for defendant, who suggested there might be a pos¬ 
sible way to adjust the above cause and settle the differences 
between these parties out of court. That affiant believed 
some offer of compromise of the claim of plaintiff against 
defendant for alimony and maintenance might be forthcoming 
from counsel for defendant, and when thq above case 
41 was called preliminarily to being heard, affiant stated 
to the court that negotiations had been commenced to 
adjust the matter amicably and suggested to the court that 
the hearing of this cause might go over indefinitely, wdth the 
possibility that the case might be settled altogether. Affiant 
advised the court that counsel for defendant had ^o communi¬ 
cated with him, and while no offer had been madb to him, he 
nevertheless thought that an offer of a financial settlement 
might be tendered by counsel representing defendant, and it 
was upon this statement that the court instructed the clerk to 
take the case off the assignment until further word was com¬ 
municated to the court. At no time was the suggestion made 
by affiant that the plaintiff had abandoned the prosecution of 
her case, and no further word respecting a settlement was 
made to affiant by counsel for defendant, although prior to 
the time when this case appeared on the daily! assignment 
counsel for defendant and affiant had discussed the possibility 
of reaching a settlement without trial. Affiant avers that 
on December 4, 1929 the plaintiff brought to him notice of 
the filing of a suit by defendant in Virginia for diyorce. Sub¬ 
sequently the defendant was temporarily restrained from the 
prosecution of his suit in Virginia, but affiant is advised that on 
Wednesday, February 19th, 1930, while the restraining order 
was still in effect, defendant, through his counsel in Virginia 
proceeded to a hearing of his suit. That affiant! at no time 
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gave indication to defendant’s counsel that his client had 
abandoned the above cause, and he avers that neither the 
defendant nor his attorney appeared in court before Mr. 
Justice Stafford, when affiant made the suggestion for a con¬ 
tinuance of the above cause. 

RAYMOND NEUDECKER, 

Attorney for Rose M. Frazier. 

42 Subscribed and sworn to before me this 19th day of 
February, A. D., 1930. 


Motion to Reinstate Cause on Trial Calendar. 

Filed February 19, 1930. 

Comes now the plaintiff, Rose M. Frazier, and moves the 
Court to reinstate the above cause on the trial calendar of the 
Court, and to set the same for immediate hearing, and for 
grounds of said motion refers to the attached affidavit of her 
attornev, and the petition filed this date by the plaintiff. 

RAYMOND NEUDECKER, 

Attorney for Plaintiff. 

To Messrs. Alvin Newmyer and Albert W. Jacobson, 

Attornevs for defendant: 

%/ 

Take notice that the foregoing motion has been set down for 
hearing before Mr. Justice Stafford on Friday, February 21st, 
1930, at 10 o'clock A. M., or as soon thereafter as counsel can 

RAYMOND NEUDECKER, 

Attorney for Plaintiff. 

Service of a copy of the foregoing motion and affidavit 
accepted this 19th dav of February, 1930. 

A. W. JACOBSON, 

Per A. C. Y., 

Attorney for Defendant. 

13 Order Overruling Motion for Injunction , ci*c. 

Filed February 21, 1930. 
******* 

In consideration of the Motion of the plaintiff for an injunc¬ 
tion filed herein on the 5 day of Dec., 1929, and after argu- 
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ment by counsel for plaintiff and defendant, it is by the Court 
this 21st day of February, 1930, | 

Ordered, that the Motion for an Injunction be ajnd the same 
is hereby overruled and the preliminary injunction issued 
without notice on the 5 day of Dec., 1929, be and the same is 
hereby dissolved. 

ALFRED A. WHjEAT, 

Justice. 

i 

Answer of the Defendant, Harry H. Frazier. 

Filed February 28, 1930. 


* * * * 


* 



* 


The answer of the defendant Harry H. Frazier, to the 

I • 1 • i 1 TM • 1 • /V r 1 • » 1 ! . 11 


Petition of the Plaintiff for rule in contempt, 
represents to this Honorable Court as follows: 


respectfully 


1. He admits the allegations contained in paragraph 1. 

2. Answering paragraph 2, defendant admits that a bond 
was duly given by the plaintiff as required by the restraining 
order issued December 5, 1929, but denies that said restraining 
order is still in effect, said restraining order havihg been dis¬ 
solved by an order of this Honorable Court on Fqday, Febru¬ 
ary 21, 1930, in accordance with the memorandum opinion 
filed by this Honorable Court and entered on the docket in 
the above entitled cause on Tuesday, February 18, 1930. 

Defendant admits that he appeared befor^ the Judge 
44 of the Circuit Court of Arlington County, Va. on Wed¬ 
nesday, February 19, 1930, and gave testimony ex parte 
in the prosecution of his suit for a divorce against the plaintiff, 
but he denies that this occurred at 9:30 a. m. j Defendant 
admits that the Judge indicated that he would s}gn a decree 
in favor of this defendant, but this defendant avers the fact 
to be that said decree was not presented until after the order 
dissolving the restraining order in this cause had been signed. 
This defendant is advised that in proceeding as above that he 
is not in direct conflict with the order of this honorable Court. 

Further answering the petition of the plaintiff, this defendant 
avers the fact to be that immediately after he filed a suit 
against the plaintiff in this cause in the State of Virginia, the 
said plaintiff obtained from this Honorable Court & restraining 
order without notice, which was signed on Dec. 5,1929. That 
immediately upon receipt of notice that this Honorable Court 


_L 
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Order Discharging Rule. 

Filed March 17, 1930. 

******* 

Upon consideration of the rule to show cause for contempt 
filed herein on the 20 day of February, 1930, and after argu¬ 
ment by counsel for plaintiff and defendant, it is by the Court 
this 17 day of March, 1930, 

Ordered that the said rule be and the same hereby is dis¬ 
charged. 

WENDELL P. STAFFORD, 

Justice. 

Amendment to Answer of the Defendant , Harry H. Frazier. 

Filed March 4, 1931. 

******* 

Leave of Court first had and obtained, comes now the de¬ 
fendant, Harry H. Frazier, and for a further answer to the 
Bill of Complaint filed herein, respectfully further represents 
to this Honorable Court as follows: 

48 Defendant denies that he is a resident of the District 
of Columbia, but avers the fact to be that prior to the • 
marriage of the plaintiff and the defendant he was and always yC 
had been a bona fide resident of the State of Virginia, but upon 
the marriage to the plaintiff he removed to the District of 
Columbia where he resided until the time of the separation, 
when the plaintiff willfully and deliberately ordered the de¬ 
fendant out of the premises of the plaintiff and defendant, 
and immediately thereafter this defendant returned to the 
State of Virginia and resumed his residence, and this defendant 
avers the fact to be that he has continued his residence in the 
State of Virginia from that date to this date, and that he has 
no intentions of 1 ever making his residence in the District of 
Columbia. 

Under date of Feb. 21, 1930 this defendant avers the fact . 
to be that he obtained a decree of limited divorce from the 
said plaintiff at the Arlington County Court House in the 
State of Virginia a court of competent jurisdiction of the 
parties and such matter, and that said decree of divorce had 
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been obtained after the plaintiff had been duly and legally 
served with process, and after evidence had been introduced 
on behalf of the defendant that entitled defendant to a limited 
divorce, and that said limited divorce under the law T s of the 
State of Virginia becomes an absolute divorce after a lapse of 
a certain period of time, to wit three years of separation. 

HARRY H. FRAZIER. 
ALBERT W. JACOBSON, j 

Attorney for Defendant. 

District of Columbia, s$: 

I, Harry H. Frazier, being first duly sworn according 
49 to law on my oath do depose and say that I have read 
the aforegoing amendment to answer arid know the 
contents thereof: that the matters and things therein set forth 
as upon personal knowledge are true, and those set forth upon 
information and belief, I believe to be true. 

HARRY H. RRAZIER. 


Subscribed and sworn to before me this 4th day of March 


1931. 


FRANK E. CUNNINGHAM, 

Clerk. 


Fiat of Justice Bailey. 


3/4/31. 

Let this amendment to answer be filed. 

JENNINGS BAlLEY, 

Justice. 


Decree for Limited Divorce. 


Filed April 24, 1931. 


* sf: * sic * * 


* 


This cause came on to be heard at this term of Court on 
the bill of complaint filed herein by the plaintiffj, the answer 
of the defendant, petition of plaintiff for an injunction, answer 
of the defendant thereto, the other pleadings on file herein, 
the testimony adduced in open Court : in consideration whereof, 
it is by the Court, this 24th day of April, A. D.,| 1931, 
Adjudged, ordered and decreed as follows: 

50 1. That the plaintiff, Rose M. Frazier j be and she 

. hereby is awarded a decree for limited divorce against 
the defendant, Harry H. Frazier, on the ground |of desertion, 
as alleged in the bill of complaint filed herein, the Court find¬ 
ing that the decree of divorce a mensa et thoro entered in favor 
of Harry PL Frazier, by the Circuit Court of Arlington County, 
5—5520a 
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Virginia, on, to-wit, February 21st, 1930, is not entitled to 
full faith and credit by this Court, because the court granting 
the same was without jurisdiction, this Court finding that the 
defendant, Harry H. Frazier, was, at the time of the filing of 
the suit for divorce in the Circuit Court of Arlington County, 
Virginia, and at the time of the granting to him of the afore¬ 
said decree of divorce a mensa et thoro on, to-wit, February 
21st, 1930, and at all intervening times, a resident of the 
District of Columbia, and the said decree is hereby declared 
to be void. 

2. That the prayer of the bill of complaint for permanent 
alimony is granted, and plaintiff's right thereto established, 
and the matter of the amount of such alimony is reserved for 
the future consideration of the Court upon application therefor 
in this cause, showing changed financial circumstances of the 
parties hereto. 

3. That the defendant, Harry H. Frazier, his attorneys, 
agents and representatives, be and they are hereby perma¬ 
nently enjoined and restrained from prosecuting or taking any 
further steps in connection with the certain suit for divorce 
filed by the defendant, Harry H. Frazier, against the plaintiff, 
Rose M. Frazier, in the Circuit Court of Arlington County, 
Virginia, or any action in Virginia, or elsewhere, where similar 
relief is sought by the defendant, Harry H. Frazier, provided 
an undertaking in the penalty of $100.00 with surety to be 

approved by the Court be posted by the plaintiff. 

51 4. That the defendant, Harry H. Frazier, be and he 

hereby is directed to pay the plaintiff, as a fee for the 
services of her counsel in this cause, the sum of $300.00, and 
that he shall also pay the costs of this proceeding, to be taxed 
by the Clerk, and for said fee and costs so ordered to be paid, 
execution shall issue herein as at law. 

By the Court: 

JENNINGS BAILEY, 

Justice. 


Marshal's Return. 


Served a copy of the within Decree on Harry H. Frazier 
5/6/31 Personallv. 

I EDGAR C. SNYDER, 

U. S. Marshal in and for 

the Dist. of Columbia , 
By EDW. BOLGER, 

Deputy U. S. Marshal. 


K. 
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52 Motion for Rehearing. 

Filed May 5, 1931. j 

i 

* * * * * * * 

i 

Comes now the Defendant Harry H. Frazier by his attorney 
and moves this Honorable Court to grant a rehearing of the 
above entitled cause for the reason set forth in the accompany¬ 
ing petition and supporting affidavits. 

ALBERT W. JACOBSON, 

i 7 

Attorney for\ Defendant. 

To Raymond Neudecker, Esq., 

Attorney for plaintiff, 

Columbian Building, 

Washington, D. C.: 

Please take notice that the aforegoing motion |will be called 
to the attention of Mr. Justice Bailey in the Supreme Court 

of the District of Columbia on the — day of -j-, 1931, at 

ten o'clock A. M., or as soon thereafter as counsel can be heard. 

ALBERT W. JACOBSON, 

Attorney for Defendant. 

Petition for Rehearing. 

* * * * * * i * 

To the Honorable the Justice Holding the said Court: 

One. That by decree of this Honorable Court Entered herein 
on the 24 day of April, 1931, said plaintiff was awarded a 
decree of limited divorce and a permanent injunction restrain¬ 
ing and enjoining this defendant from proceeding with his 
litigation heretofore commenced in the State of jVirginia; that 
said decree was entered into after a hearing of the 

53 testimony of the plaintiff and her witnesses and upon 
the sole testimony of this defendant. 

Two. Petitioner avers the fact to be that at the time of the 
final hearing of this cause he was not sufficiently notified, nor 
did he have sufficient time in which to locate afid cause to be 
subpoenaed certain disinterested witnesses to various incidents 
which were material to the cause of action and which disin¬ 
terested witnesses, as will be seen from the accompan} r ing 
affidavits, would have been in a position to fully inform and 


j 
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advise this Honorable Court of the true facts in this cause; 
that the testimony of the plaintiff and her witnesses who were 
produced at the trial of this cause and who were also close rela¬ 
tions of the plaintiff and actual participants in certain at¬ 
tempted drinking parties, will be materially contradicted by 
the testimony of the disinterested witnesses which the defend¬ 
ant is now in a position to produce and which he was unable 
to do at the time of the trial of this cause. 

Three. On information and belief, this defendant says that 
had he been permitted to produce the disinterested witnesses 
to testify at the hearing of this cause, that such testimony 
would have been sufficient to constitute a complete defense to 
the allegations of the plaintiff. 

Four. That 3 'our petitioner is a resident of the State of Vir¬ 
ginia and was an hctual bona fide resident of said State at the 
time the plaintiff instituted proceedings in this Honorable 
Court, and defendant further avers the fact to be that he is 
still an actual bona fide resident of said State, having paid his 
poll tax, automobile license tax, personal tax and complied 
with all other requirements of a bona fide resident of said 
State, and that he is still residing there and intends to 
54 so reside in said State in the future. This defendant 
avers the fact to be that he did not at any time remove 
himself from the District of Columbia for the purpose of ob¬ 
taining a fraudulent divorce, but that prior to his marriage 
to the plaintiff he was an actual resident of the State of Vir¬ 
ginia and that his entire family lived in said State and that at 
the time of the separation of the plaintiff and defendant the 
reason that he removed himself to the State of Virginia was 
because his entire family resided there and still reside there. 

HARRY H. FRAZIER. 

ALBERT W. JACOBSON, 

Attorney for Defendant. 

District of Columbia, 

Harry H. Frazier, being first duly sworn, deposes and says, 
that he has read the foregoing petition for rehearing by him 
subscribed and knows the contents thereof; that he verily 
believes the facts therein stated to be true. 

HARRY H. FRAZIER. 

Subscribed and sworn to before me this 1 st day of May, 1931. 
[notarial seal.] BARNEY ROBINS, 

Notary Public , D. C. 
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Statement of Points of Law and Authorities Relied an in Support 

of Motion and Petition for Rehearing J 

| 

i 

* * * * * * ! * 

j 

Points to be Submitted. 

i 

I 

One. That defendant was deprived of the benefit of the testi¬ 
mony of material witnesses, whose testimony would 

55 have been sufficient to have established k defense to 

plaintiff’s bill of complaint. j 

Two. That defendant will be in a position to produce these 
witnesses if granted a rehearing of the case. 

Three. That the relief awarded to the plaintiff was erroneous 
under the law and the facts established at the former hearing. 

Authorities. 

i 

Equity Rule No. 45 of the Supreme Court of the 
District of Columbia. 

Bronson vs. Schulten, 104 U. S., 410. 

State vs. Watson, 20 R. I., 354, 179 U. S.,;679. 

Klaes vs. Klaes, 103 la. 689. 

ALBERT W. JACOBSON, 

Attorney for Defendant. 

Affidavit of Edwin A. Mumper. 

i . 

* sic * sjc s|c s{c s|c 

District of Columbia, $s: 

! 

I, Edwin A. Mumper being first duly sworn jaccording to 
law on my oath do depose and say that I reside at 518 Somerset 
PL, N. W. and have so resided there since October, 1927. I 
aver the fact to be that the plaintiff and defendant in this 
cause lived next door to me and that they werej living there 
when I moved to 518 Somerset Place. I also kno\y the plaintiff 
and the defendant. 

I aver the fact to be that during the entire t|ime that the 
Fraziers were my neighbors, that the defdndant Harry 

56 Frazier always conducted himself as a kind, and con¬ 
siderate husband, insofar as I could personally observe 

him, and I further aver the fact to be that I haie never seen 
the defendant under the influence of intoxicating liquors nor 
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have I ever heard him curse or swear or use vile language. My 
house is very closely situated to that of the house occupied 
by the Fraziers and more particularly on Summer nights when 
the windows were open, I would have been in a position to hear 
Mr. Frazier if he had used vulgar language or had raised his 
voice to Mrs. Frazier. 

I further aver the fact to be that Mr. Frazier had a practice 
or health horizontal bar in the basement of his home and that 
I used to go over into his cellar with him where these exercising 
devices were located and while exercising with him on a number 
of occasions, Mrs. Frazier came downstairs and on those occa¬ 
sions she was in an intoxicated condition. 

On a number of occasions, I have observed drinking parties 
going on in the Frazier home, by Mrs. Frazier and her friends, 
while Mr. Frazier was absent and I could very plainly see what 
was going on from my house. 

I further aver the fact to be that I know that Mrs. Frazier 
frequently left Mr. Frazier for week end trips and that on those 
occasions Mr. Frazier staved at home and did all the house- 
work and conducted himself as a gentleman. 

On one occasion I was painting a flower box yellow and 
Mrs. Frazier inquired what I was doing and when I advised 
her that I was painting the box yellow, she replied that there 
are other yellow things around here, referring to Mr. Frazier. 

EDWIN A. MUMPER. 

Subscribed and sworn to before me this 3d day of May, 1931. 
[notarial seal.] MOSES JACOBS, 

Notary Public , D. C. 

57 Affidavit of Mrs . Adeline Mumper . 

***** * * 
District of Columbia, $s: 

I, Adeline Mumper, being first duly sworn according to law, 
on my oath do depose and say that I live at 518 Somerset 
Place, Northwest, and that I have lived there ever since 
October, 1927. I aver the fact to be that I am acquainted 
with the plaintiff Rose Frazier, and the defendant Harry H. 
Frazier, having become so acquainted shortly after I moved 
into my home. 

I aver the fact to be that the Fraziers lived at the house right 
next door to mine, the premises being known as 516 Somerset 
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Place, Northwest, and that there is an areaway jbetween the 
two houses of approximately fifteen feet, so that I can see 
from my house directly into the rooms of the house in which 
the Fraziers lived. 

I aver the fact to be that I became acquainted with the 
Fraziers because my mother used to converse with Mr. Frazier’s 
mother, and that is how we became acquainted. 

I aver the fact to be that Mr. Harry H. Frazier, the defend¬ 
ant in this case demeaned himself at all times as a; good home- 
loving husband insofar as I could see and hear. I Mr. Frazier 
was always seen cleaning the house, washing thei dishes, and 
preparing the food, and on one occasion when I Remarked to 
Mrs. Frazier what a good husband she had, Mrs. Frazier 
replied by saying that her husband was trained, and that she 
had raised one family, and she never inten-ed to do any work 
in the house. 

1 have never seen Mr. Frazier under the influence of whiskey, 
nor have I ever heard him curse or abuse Mrs. Frazier. 
08 I knew that Mrs. Frazier went away on week-end- by 
herself and left Mr. Frazier at home to do dll the work, 
and Mrs. Frazier has remarked to me on many occasions what 
wonderful times she had at the beaches over the wieek-end. I 
further aver the fact to be that Mr. Frazier’s wife never treated 
Mr. Frazier’s mother with any respect or consideration, and I 
have actuallv been over to the Frazier’s home and seen Mr. 
Frazier’s wife with her back turned to Mr. Frazier’s mother, 
and would not speak to her, and always snubbed her. On 
account of the treatment accorded Frazier’s mother, I soon 
refrained from having anything to do with Mrs. Frazier, and 
when I did go over on their porch it was for thei purpose of 
se-ing Frazier’s mother only. 

1 further aver the fact to be that I have seen Mrs. Frazier 
in a drunken and intoxicated condition on no less! than three 
occasions, and more particularly one evening Ii saw Mrs. 
Frazier get out of an automobile with a man in thei back alley, 
and stagger up to the steps, and on another occasion! I saw some 
people assist her into the back door as she was unable to walk, 
and I heard the persons when they left her ask whether or not 
she could get along all right. I recall the beer !party that 
Mrs. Frazier had on the Twenty-second of September, 1928, 
and from what I could see from my window, the parties 
appeared to be in an intoxicated condition. 

I also remember one occasion when Mrs. Frazier came home 

i 

about one-thirty o'clock in the morning in a drunken con- 




40 


harry h. frazier vs. rose m. frazier. 


dition, and my attention was attracted to her because of the 
boisterous manner, and the noises made in the quiet of the 
evening. 

59 I further aver the fact to be that the defendant Harry 
H. Frazier always conducted himself as a gentleman: 

that I have never heard him curse or swear; nor have I ever 
heard him raise his voice in the house; nor have I ever seen him 
treat Mrs. Frazier, his wife in any other manner than that 
of a perfect gentleman: and I have always seen him do all the 
work and take care of the house, and treat his wife and his 
neighbors with the greatest respect. 

MRS. ADELINE MUMPER. 

Subscribed and sworn to before me this 13 day of March, 
1931. 

[notarial seal.] VICTOR H. SEHORN, 

Notary Public , D. C. 

My commission expires September 9, 1931. 

Affidavit of Mrs. Margaret 0. Amig. 

* * ♦ He He * * 

I, Mrs. Margaret 0. Amig, being first duly sworn according to 
law on my oath do depose and say that I lived at 5IS Somerset 
Place, N. W. and am the sister of Mrs. Adeline Mumper, and 
that I lived at that address from June 1928 to Feb. 15, 1930. 
I aver the fact to be that I became acquainted with the plaintiff 
and the defendant in this suit through the mother of the de¬ 
fendant. 

I aver the fact to be that the Fraziers lived at the house 
right next door to the one in which I resided, and I have had 
occasions to observe the conduct of both Mr. and Mrs. Frazier. 
I further aver the fact to be that Mr. Frazier has always 
conducted himself as a gentlemen; that I have never 

60 heard him curse or swear and he has always been a desir- 
able neighbor. I aver the fact to be that I observed him 

doing the housework and cooking the meals in his own home 
and I have never seen or heard him abuse his wife. 

I further aver the fact to be that Mrs. Frazier went away 
week ends and has told me that she had good times at the 
beach and that Mr. Frazier stayed home and kept house. I 
aver that I saw Mrs. Frazier intoxicated on one occasion about 
1:30 a. m. when she got out of an automobile and made so 
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much noise that I awoke and went to the window. I also 
remember the occasion of a party at her home on September 
22 , 192S, and from appearances from our house, all the guests 
and Mrs. Frazier w^ere intoxicated. 

I further aver that Mrs. Frazier snubbed Mr. Frazier's 
mother and would not speak to her and otherwise treated her 
in an indifferent and discourteous manner. 

Mr. Frazier has always been a gentleman and I remarked 
this to Mrs. Frazier that she was indeed fortunate in having 
such a good man for a husband. 

MARGARET 0. AMIG. 

Subscribed and sworn to before me this 13 day of March, 
1931. | 

[notarial seal.] VICTOR H. SEHORN, 

Notary Public , D. C. 

My Commission expires September 9, 1931. 

| 

61 Order for Appeal. 

Filed May 12, 1931. 

* * * * * * j * 

j 

From the decree in the above entitled cause dat^ed April 24, 
1931, the defendant notes an appeal to the Court of Appeals 
of the District of Columbia, and the bond for costs is fixed at 
$100.00 or a $50.00 cash deposit. 

JENNINGS BAILEY, 

Justice. 

I 

j 

Points and Authorities Relied Upon in Opposition to Petition 

for Rehearing. 

Filed May 13, 1931. ] 

i 

* * * * * * ' * 

| 

1 . This case was tried and concluded Wednesday, March 
4 th, 1931. It was regularly on the trial assignment. The 
defendant, through counsel, announced readiness to proceed 
with the hearing when the case was called in regular order. 
No request was made for a continuance. No statement was 
made to the Court about witnesses being unavailable. No 

6—5520a ! 
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statement is made in the petition that the witnesses were not 
known to the defendant at the time of the trial of this cause, 
and it affirmatively appears that at least one of them had 
voluntarily testified for the defendant at the trial of his case 
in Virginia. No assertion is made that the defendant could 
not have produced witnesses mentioned at the time of the 
hearing. 

2 . The relief granted the plaintiff in this case was proper 
under the law and the facts. 

62 Authorities. 

9 R. C. L., page 431, sec. 235 of ‘‘Divorce and Separa¬ 
tion.” 

Whise vs. Whise, 36 New, 16. 

Reeves vs. Reeves, 24 S. Dak., 435. 

Scullv vs. Scullv, Equity 40,345, Supreme Court, D. C. 

RAYMOND NEUDECKER, 

S. McCOMAS HAWKEN, 

' Attorneys for Plaintiff . 

Motion to Modify Decree. 

Filed May 29, 1931. 

Comes now the Defendant by his attorney and moves this 
Honorable Court to modify the decree entered herein on the 
24th day of April, 1931 for the reasons set forth in the accom¬ 
panying petition. 

ALBERT W. JACOBSON, 
i Attorney for Defendant. 

Defendant's Motion of Authorities. 

The decree of this Honorable Court provides for an injunc¬ 
tion restraining and enjoining the Defendant from proceeding 
with the litigation previously instituted in the State of Vir¬ 
ginia, and it is the contention of this Defendant that this 
Court is without jurisdiction to promulgate such order and 
that said order was not in accordance with the finding of fact 
in this case. 

ALBERT W. JACOBSON, 

Attorney for Defendant. 
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Petition for Modification of Decree. 


To the Honorable the Justice Holding the said Court: 

The Petition of Harry H. Frazier respectfully represents to 
this Honorable Court as follows: 

i 

1 . That by a decree of this Honorable Court, entered herein 
on the 24th day of April, 1931, said Plaintiff was awarded a 
decree of limited divorce and a permanent injunction restrain¬ 
ing and enjoining this Defendant from proceeding with his 
litigation heretofore commenced in the State of Virginia; that 
said decree further provided that the Plaintiff’s prayer for 
permanent alimony be granted and reserved the amount of 
such alimony for future consideration, and alsp said decree 
provided the payment of $300.00 as counsel fees fpr the services 
of Plaintiff’s counsel in this cause; and that said decree w’as 
entered into after a hearing of the testimony of j the Plaintiff 
and her witnesses, and upon the sole testimony of this De¬ 
fendant. 

2. Your Petitioner is informed and believes, add is advised 
by counsel that as a matter of law this Honorable Court is 
without authority to grant an injunction restraihing and en¬ 
joining him from proceeding with his litigation injthe State of 
Virginia, and upon information and belief this Defendant says 
that the final decree, as signed by this Honorabie Court was 
contrary to the facts, and the findings of this Court at the 
time of the trial of this cause. 

3. This Defendant is advised by counsel that the decree of 
said Circuit Court of Arlington, Virginia dated February 21st, 

1930 is entitled to full faith and credit by this Court. 
64 And this Defendant avers the fact to be that he has at 
all times from the time of separation of the Plaintiff and 
Defendant to this time been an actual bona fide resident of the 
State of Virginia, and that he is now, and still intends in the 
future to remain an actual bona fide resident of the State of 

i 

Virginia. 

4. That at the trial of this cause, and for all times before 
the hearing of said cause, the Plaintiff was and still [is employed 
as a clerk in the United States Government, and! that she is 
receiving ample compensation to care for her needs and that 
said Plaintiff before the marriage of the parties hereto was self- 
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supporting; that there was no issue born of said marriage, and 
that the Plaintiff is capable of supporting herself, and is making 
an adequate salary. 

5. This Defendant avers the fact to be that his financial 
condition is such that his salary is only sufficiently ample to 
meet his necessities of life, and that the sum of S300.00 awarded 
as counsel fees for the services of the Plaintiff's attorney is 
excessive, and upon information and belief, this Defendant 
avers the fact to be that said Plaintiff’s attorney received 
adequate compensation for his services from the Plaintiff. 

Wherefore, the premises considered, this Plaintiff prays: 

1 . That the decree of Court entered into on the 24th dav of 

•> 

April, 1931 by modification, to the extent of dissolving the 
permanent injunction granted: that said decree be modified 
by disallowing the permanent alimony; and that said decree be 
modified by reducing the amount awarded as counsel fees to 
the attorney for the Plaintiff, and for such other and further 
relief as to the Court may seem meet and proper. 

HARRY H. FRAZIER. 


65 District of Columbia, ss: 

I, Harry H. Frazier, being first duly sworn according to law, 
on my oath, do depose and say that I have read the aforegoing 
petition by me subscribed, and know the contents thereof: 
that the matters and facts therein stated upon personal 
knowledge are true, and those set forth upon information and 
belief, I believe to be true. 

HARRY H. FRAZIER. 

Subscribed and sworn to before me this 20 day of May, 1931. 
[notarial sea u] BARNEY ROBINS, 

i Notary Public, D. C. 

Answer to Petition for Modification of Decree . 

Filed June 11, 1931. 

* * =*C * * * * 

The answer of Rose Frazier, plaintiff herein, to the petition 
of Harry H. Frazier for modification of the decree of limited 
divorce entered herein, saving and reserving unto herself all 
manner of exceptions and objections to the many insufficiencies 
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and irregularities of the petition to modify said fifial decree, 
to the same extent as though she had moved to strike out the 
same, respectfully says: 

1. Plaintiff admits the allegation in the first paragraph of 
the petition, and avers that said decree was regularly entered 
after a hearing of the above cause in due course and after testi¬ 
mony had been offered on behalf of both plaintiff and defendant. 

2. Upon information and belief, plaintiff denies that 

66 the defendant has been rightfully informed that this 
Honorable Court is without authority to grant injunc¬ 
tion restraining defendant from proceeding with a! bill for a 
divorce brought against plaintiff in the State of Virginia; she 
is further advised, and accordingly avers, that the final decree 
herein is in conformity with the facts and the findings of this 
Court at the trial of this cause. 

3. Upon information and belief, plaintiff denies that the 
decree of the Circuit Court of Arlington County, Virginia 
dated February 21st, 1930 is entitled to full faith ^nd credit 
by this Court, and she further denies that the defendant, Harry 
H. Frazier, has been an actual bona fide resident of| the State 
of Virginia, as alleged by him, and she avers, as this jHonorable 
Court found as a fact, that the residence of the defendant in 
Virginia was a fictitious one, intended solely to enable the 
defendant to procure a fraudulent divorce against the plaintiff. 

4. Plaintiff admits that she is employed as a cl^rk by the 
U. S. Government, but she denies that she is receiving ample 
compensation to care for all of her necessary wants; she admits 
that she has been compelled to work in order to support her¬ 
self, but she does not make a salary adequate to compensate 
for her reasonable needs. 

5. For answer to the fifth paragraph of the petition plaintiff 
says that the salary of defendant is not only sufficient to meet 
all of his reasonable expenses, but is amply adequate to permit 
his promptly paying the fee and costs assessed himj in the in¬ 
stant case. For further answer to said petition plaintiff re¬ 
spectfully calls the attention of this Court to the fact that the 
defendant has failed to cite any authorities sustaining his con¬ 
tention that this Honorable Court is without jurisdiction 

67 and authority to render the decree which wfis entered 
in this cause, and she respectfully further ifivites the 

attention of the Court to the fact that on, to-wit, IJune 8th, 
1931, an order was signed herein overruling and ddnying, re¬ 
spectively, the motion and petition of defendant fori a re-hear- 


| 


i 
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ing of this cause, and she avers that all the questions raised 
by defendant in his petition to modify the final decree herein 
were fully raised and disposed of by the Court in the motion 
and petition of defendant for a rehearing of this cause. 

Wherefore, having fully answered said petition, plaintiff 
pravs that the same be denied. 

ROSE M. FRAZIER, 

Plaintiff. 

RAYMOND NEUDECKER, 

Attorney for Plaintiff. 

District of Columbia, ss: 

Rose Frazier, being first duly sworn, according to law deposes 
and says that she has read the foregoing answer by her sub¬ 
scribed and knows the contents thereof; that the matters and 
things therein stated as of her personal knowledge are true and 
those based upon information and belief, she believes to be true. 

ROSE M. FRAZIER, 

Plaintiff. 

Subscribed and sworn to before me this Sth day of June, 1931. 
[notarial seal.] PRICIE N. EVANS, 

Notary Public , D. C. 

68 Order Denying Petition for Rehearing. 

Filed June 11, 1931. 

******* 

This matter came on to be heard at this term of Court 
upon the motion and petition of the defendant, Harry H. 
Frazier, for a rehearing of the above entitled cause, the answer 
of plaintiff thereto, and other pleadings filed therewith; in 
consideration whereof, it is by the Court this 11th day of 
June, 1931, 

Adjudged, ordered and decreed that said motion and peti¬ 
tion for a rehearing be and the same are hereby, respectively, 
overruled and denied. 

JENNINGS BAILEY, 

Justice. 

Seen; 

ALBERT W. JACOBSON, 

Atty. for Deft. 
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Memorandum. 


June 26, 1931.—Bond ($100) of Harry H. Frazier^ defendant, 
and National Casualty Co., filed. 

Order Correcting Final Decree. 

Filed June 26, 1931. 


* 


* * * * 


* 


i 

i 

i 


* 


On oral motion of counsel for the plaintiff, counsel for the 
defendant consenting thereto, it is by the Court this 26th day 
of June, 1931, 

Adjudged, ordered and decreed that the final decree 
69 entered in the above entitled cause on April |24th, 1931, 
be and the same hereby is corrected and amended, nunc 
pro tunc by striking from the third paragraph tJhereof, the 
following words: “provided an undertaking in the! penalty of 
8100.00 be posted by the plaintiff.” 

JENNINGS BAILEY, 

Justice. 

j 

I consent: 


ALBERT W. JACOBSON, 

Attorney for Defendant. 


Memoranda. 

i 

July 2, 1931.—Order extending time to and including July 
21, 1931, to submit statement of evidence, filed. 

July 10, 1931.—Statement of evidence and notice, filed. 

Assignment of Errors. 


Filed August 4, 1931. 


* * 5ic s|c s|e * s)c 

i 

The Trial Court erred as follows: 

1. In decreeing that the plaintiff was entitled to a decree of 
divorce a mensa et thoro. 

2. In decreeing that the defendant, his attorneys, agents, 
and representatives be permanently enjoined as provided in 
said final decree. 
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3. In finding from the evidence that the plaintiff established 
a right to the drastic and extraordinary relief of an in- 
70 junction. 

4. In granting a permanent injunction in the absence 
of any proof that the defendant was not an actual bona fide 
resident of the State of Virginia. 

5. In denying the defendant a rehearing. 

6. In denying the defendant’s petition for a modification of 
the decree. 

7. In failing to find from the evidence that the plaintiff was 
not entitled to the equitable relief prayed for. 

S. In permitting the plaintiff to testify as to matters which 
were not pleaded in the bill of complaint, and which matters 
occurred between the time of separation and the time of final 
decree and after defendant has been granted a limited divorce 
in the State of Virginia. 

9. That the Court was without jurisdiction in granting an 
injunction upon the uncontradicted evidence as to the residence 
of defendant. 

10. That the Court erred in refusing to give full faith and 
credit to the decree of the Circuit Court of Arlington County, 
Virginia as provided for in the Constitution of the United 
States. 

11. That the Court erred in assuming jurisdiction of this 
case because at the time of the filing of the bill of complaint 
herein the defendant was an actual bona fide resident of the 
State of Virginia, and not subject to the jurisdiction of these 
Courts. 

ALBERT W. JACOBSON, 

Attorney for Defendant . 

Service acknowledge this 4th dav of August, 1931. 

RAYMOND NEUDECKER, 

Attorney for Plaintiff. 


71 Memoranda. 

August 5, 1931.-—Order extending time to submit statement 
of evidence to and including August 22, 1931, filed. 

August 21, 1931.—Order extending time to submit statement 
of evidence to and including August 31, 1931, filed. 

August 31, 1931.—Statement of evidence signed. 
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i 

j 

Designation of Record. 

i 

Filed August 4, 1931. j 

■■p ■■■ .*» |L •*« »v. aBp 

* *i* *T* V ^ ^ V 

The Clerk will please prepare a transcript qf record on 
appeal in the above entitled cause, including; therein the 
following papers and proceedings: 

Bill of complaint. j 

Motion for alimony Pendente Lite and notice. | 

Answer of defendant to bill calendared by order of attorney 
for defendant. 

i 

Plaintiff’s petition for temporary restraining order. 
Temporary restraining order. 

Bond (8100.00) injunction with United States Fidelity and 
Guaranty Company, surety approved and filed. 

Answer of defendant to petition for restraining order, 
affidavits and exhibits. 

Motion of defendant for leave to amend answer and 
notice. 

72 Affidavit of plaintiff. j 

Memorandum opinion of Court. 

Affidavit of Raymond Neudecker. 

Motion of plaintiff to reinstate cause on trial calendar. 
Notice and acknowledgment. 

Order overruling motion for injunction. 

Answer of defendant to petition for rule in contempt. 

Order discharging rule. 

Amendment to answer of defendant filed. 

Decree for limited divorce. 

Motion and Petition for rehearing. 

Notice P. and A. and affidavits. 

Appeal noted by defendant. 

P. and A. in appeal to petition for rehearing. 

Motion of defendant to modify decree of April; 24th, 1931, 
P. and A. and Petition. 

Plaintiff’s answer to petition for modification o^ decree. 
Order overruling petition for rehearing. 

Bond of Harry H. Frazier, defendant and National Casualty. 
Order correcting final decree. I 

ALBERT W. JACOBSON, 

Attorney for defendant. 

j 
I 


7—5520a 
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Service acknowledged this 4th dav of August, 1931. 

RAYMOND NEUDECKER, 

Attorney for Plaintiff. 

73 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 72, both inclusive, to be a true and correct 
transcript of the record, according to directions of counsel 
herein filed, copy of which is made part of this transcript, in 
cause No. 49315 in Equity, wherein Rose M. Frazier is Plaintiff 
and Harry H. Frazier is Defendant, as the same remains upon 
the files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in said 
District, this 6th day of October, 1931. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk 

Bv R. S. WAYLAND, 

Asst. Clerk. 

74 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

Equity. No. 49315. 

Rose Frazier, Plaintiff, 
vs. 

Harry H. Frazier, Defendant. 

Statement of Evidence. 

At the hearing of the above entitled cause on March 4th, 
1931, before Mr. Justice Jennings Bailey, the following pro¬ 
ceedings were had, evidence offered and given, rulings made by 
the Court, and exceptions taken and noted by the Court. 
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Thereupon, to maintain the issues on her paft joined, the 
plaintiff, Rose Frazier, testified on direct examination as 
follows: 

That plaintiff and the defendant, Harry H. Frazier, were 
married April 20th, 1920 in the District of Cblumbia, and 
after their marriage resided in the District of Columbia; that 
prior to her marriage she had been a resident of the District of 
Columbia all her life, and after her marriage lived in the Dis¬ 
trict of Columbia with the defendant; that no children were 
born of the marriage: that she had known the defendant f or 
ten months before their marriage and he w^as livijig in Virginia 
at the time of the marriage; that after the marria|ge they never 
lived anywhere else other than the District of Columbia; that 
for seven years of their marriage her husband stjiyed home at 
night, but after that he used to go out two or three times a 
week: that the first two and one-half years they had an apart¬ 
ment with plaintiffs sister and her husband and after that 
defendant’s father and mother lived witjh them; that 
75 after seven years she noted a change in her husband’s 
conduct and demeanor, and he acted coolly toward her, 
said he did not love her any more and that he did not care to 
live with her any more; that her husband had tin automobile 
and he was employed in the Division of Loans dnd Currency, 
and she was employed in the Registrar’s Office, where she had 
been employed for eighteen years; that part of! the time her 
husband took her to work in the machine, but in January he 
stopped: that one morning about that time he let her out of 
the car at 12th and F Streets, N. W. and she walked up to 
13th Street and saw him go past down 13th Street with another 
woman in the car; that she did not know the wpman, but the 
same evening she learned who she was; that th^ woman lived 
at the Evangeline on L Street between 13th ajnd 14th, and 
plaintiff lived at 516 Somerset Place; that afteif her husband 
let her out of the car he went back over the samb route or part 
of the same route to pick up the other woman; tjhat she spoke 
to her husband about it and he said that this woman was 
paying him a dollar a week to carry her, and that he usually 
picked her up in the Agricultural grounds; that she stated her 
objections to him: that two mornings afterward plaintiff got 
out of her husband's car at 12th and F Sts., N. W. and saw the 
other woman come down 13th Street and followed her and de¬ 
fendant was waiting for the other woman two Squares below 
on 13th Street, and plaintiff was right behind ;her when she 
got into the car; that this was the subject of a conversation 
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between plaintiff and her husband; that these were the only 
times plaintiff saw her husband and this woman together prior 
to the filing of this suit, but lots of people had told her about 
seeing them together; that she asked him to discontinue his 
association with the woman, but he always denied it: that in 
September, 1928, the defendant said he wanted plaintiff to 
make arrangements to sell the house and to get a divorce, but 
she refused to do so, and she told him that her religion 

76 did not believe in divorces and she did not intend to 
get a divorce: that this conversation was subsequent to 

the conversation with reference to the other woman, and was 
after plaintiff found out who the other woman was: that on 
the occasion of plaintiff’s becoming acquainted with the other 
woman she went down and found the other woman in the car 
on 14th Street, and defendant introduced her as Rose: that the 
effect of her husband’s actions made plaintiff nervous and she 
cried all the time and was in a terrible nervous condition; 
that the defendant could not help seeing her cry: that on 
October 2nd, 1928 defendant was not going to work that 
morning and said to plaintiff “I am leaving today. When 
you get back my things will be gone and so will I." That the 
defendant ceased speaking to the plaintiff for months and 
when she asked him about it he said that he did not care to 
speak to her: that the defendant was gone and his things were 
gone when plaintiff returned, and to her knowledge he never 
came back; that plaintiff remained there for a week afterwards: 
that the defendant did not suggest re-establishing the marital 
relation with her or that she go elsewhere and live with him. 
Witness identified a paper exhibited to her and said she found 
it in the defendant's automobile in the garage in August, 1928; 
that she spoke to her husband about it and told him he was 
getting extravagant buying candy for a young woman and he 
cursed and called plaintiff a bad name and accused her of going 
into his pockets: that the paper mentions a Miss Slye, and 
plaintiff found that her home was at Whitney Point, New 
York: that defendant did not deny that he had paid 83.00 
for the box of candy. The receipt was thereupon offered and 
received in evidence; that after filing her suit on January 
18th, 1929 plaintiff saw her husband and Miss Slvc together 
in February walking on Pennsylvania Avenue between 12th 
and 13th: that plaintiff’s sister, Mrs. Lane, was with the 
plaintiff; that the defendant and Miss Slye were walking 

77 together with their arms locked: that she also saw them 
on February 20th when the car was parked and saw 
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this woman and the defendant get into his car, which was the 
same car he had when he left the plaintiff; that; plaintiff and 
her two sisters followed the automobile up to L Street, where 
it was parked in the middle of the block, and the woman sat 
in the car with him and she was leaning over his!shoulder and 
he had his arm around her; that after about fifteen minutes 
kissing and talking the woman got out of the car, waving her 
hand to him and went into the Evangeline; that the woman 
worked in the same office as the defendant and in September, 
1928 plaintiff told him that she was going down jto Loans and 
Currency and report him to his superior, and defendant said 
that if she did he would kill her; that when tjhe defendant 
left he took all of his clothes; that the defendant frequently 
used profanity toward the plaintiff; that on the occasion when 
plaintiff accused defendant of buying candy for the other 
woman he became very angrv and said it was a “God damn 
lie”; and that plaintiff was a “damned sneak,” and had gotten 
the paper out of his pocket, and defendant then addressed 
certain vulgar terms toward the plaintiff. 

On cross-examination she testified that she is| living at 120 
Carroll Street, S. E., with her father and that ^he is working 
at the Registrar’s Office in the Treasury at S1560.00 a year 
and has been employed there for the past eighteen years; that 
from October 2nd, 1928 until the present time she has never 
gone out in the evening with any men; that thdy made home 
brew all the time and plaintiff and defendant drank it; that 
on September 22nd, 1928 when plaintiff entertained some 
members of her family and their friends they were not intoxi¬ 
cated, and Mr. Frazier did not find empty beeif bottles tying 
all over the room when he came in about eleveh o’clock that 
night; that defendant and plaintiff’s |)rother-in-law 
7S had an argument but witness did not call him a yellow 
dog or a coward, or dare him to start anything, or order 
him up to his room; that the people there were nbt intoxicated; 
they had had a couple of bottles of home brew but were not 
drunk; that she did not refuse to cook meals for the defendant; 
that defendant told plaintiff he was carrying pepple in his car 
for a monev consideration, but on the occasions!when he took 
plaintiff down town there was never anyone in| the car; that 
on the occasion in February when she saw defendant and the 
other woman get into the automobile she did not follow them, 
but did follow them on a second occasion, on tyhich occasion 
her two sisters and brother-in-law were with the!plaintiff; that 
she never refused to bear children for her husbaikd; that plain- 
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tiff and defendant had a joint bank account and in September, 
192S, she withdrew S75.00 from the account: that in September, 
192S they discussed selling the house and dividing the proceeds 
and the furniture was to be left with the plaintiff; that when 
the defendant left her he took his clothes and the automobile; 
that she did not state on October 2nd, 192S that she would 
have a room to rent to somebody and never used any vulgarity 
towards her husband; that at the time he left he turned over 
some papers to her; that her neighbors were Mr. and Mrs. 
Lakin on one side, and Mr. and Mrs. Mumper on the other 
side, and she was acquainted with both, but they never com¬ 
plained to her of parties or noises in her home: that on August 
2nd, 1928 when her husband returned home about twelve 
o’clock, she was not intoxicated and the neighbors did not 
complain on that occasion, nor did the neighbors complain on 
August 30, 1928; on the latter occasion she was with her sister 
her sister's husband and her brother-in-law's brother; that on 
August 4th, 1926 she was away for a couple of days, having 
gone to her brother-in-law's place for the week-end: that during 
their married life she turned her salary over everv month to 
her husband and he paid all the expenses, and if she 
79 wanted money she would ask him for it or draw a 
check, and the money was in a joint bank account; 
that her husband paid the bills but once in a while she paid 
them: that Mr. Frazier now has a Virginia tag on his auto¬ 
mobile. 

On re-direct examination the witness testified that the de¬ 
fendant’s mother and father lived with them and that in July 
defendant's father told her he wished she wouldn't let her 
mother-in-law see her crying so much as it made her nervous: 
but plaintiff did not say anything to them about moving at 
that time: that in the first part of August she told them that 
she and the defendant were having trouble and thought it 
best for them to have a place to themselves: that the brother- 
in-law and plaintiff’s sisters with whom the defendant had 
trouble are now in Buffalo; that the automobile was purchased 
by plaintiff and defendant jointly; that the plaintiff and de¬ 
fendant drank the home brew which both of them made; that 
there were only two occasions when she had guests and her 
husband was not present; that on the occasion when her hus¬ 
band was told to go upstairs there were present witness’ 
brother-in-law and his wife and his sister and her husband, a 
Mr. and Mrs. Parker; that her husband came in while plaintiff 
and the women were in the kitchen washing the dishes, and 
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that defendant went into the parlor and had an) argument 
with plaintiff's brother-in-law and plaintiff stepped in and 
suggested that they not have any trouble and that the defend¬ 
ant go on upstairs to his room; that no one threatened the 
defendant that on August 2nd, 1928 she had beeh out with 
her brother-in-law and sister and had some home brew, but 
was not under the influence of liquor; that on another occasion 
when she came home late her sister had been entertaining; 
that on August 6th she was at a bungalow owned by Amos 
Frazier, her husband's brother. 

80 On re-cross-examination witness denied thajt she threw 
defendant’s mother on to a couch and told her to get 
out and stay out: that the bungalow belonging to defendant’s 
brother is at Epping Forest. 

Thereupon Mrs. Margaret Estelle Lane, testified on behalf 
of the plaintiff as follows: 

That she lives at 120 Carroll Street, S. E., and is Mrs. 
Frazier's sister; that she recalls the plaintiff filirjig suit for 
limited divorce and subsequent to that date seeing defendant 
and a woman together on the Avenue; that this wa$ in Febru¬ 
ary, 1929, and she was with her sister, the plaintiff; that the 
defendant and the woman were on Pennsylvania Ajvenue near 
12th Street and were walking locking arms; that the plaintiff 
got out of the automobile in which she was riding anq went into 
the drug store right in front of them; that witness ahd plaintiff 
did not follow defendant and his companion; that the witness 
saw defendant and the woman together a second time on 
February 20th, also on the Avenue, and with the j witness at 
that time were her brother-in-law and sisters; that when they 
first saw defendant and his companion they were getting into 
the car and the car was a little distance from where it was 
parked on the prior occasion; after getting into the car de¬ 
fendant and this woman went up 13th Street to LjStreet and 
parked in the middle of the square on L Street; that they parked 
for about ten minutes and then the lady started to; get out of 
the car and defendant stepped out and walked with her to 
the Evangeline and they stood there a while and he started 
for his car and she waved and threw a kiss to him and he 
drove on: that was about 10:30 at night. 

On cross-examination the witness testified that the occasions 
on which she saw defendant and this woman were in 1929. 

i 

j 

i 

i 

i 
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Thereupon Miss Dorothy Mehler, a witness called on behalf of 
the plaintiff, testified on direct examination as follows: 
81 That she lives at 1530 Rhode Island Avenue, N. E. 

and is a niece of the plaintiff: that on Sunday, August 
11th, 1929 witness was in a chair car on the train coming from 
Syracuse, N. Y. and talked with a lady who was sitting in a 
chair next to her; that witness does not remember exactly 
where the other woman got on the train and does not believe 
she can describe her: that the woman did not tell who she was, 
but they talked on various subjects: that when the train 
arrived at Washington they got off the train together and at 
the gate witness saw the defendant standing in the rotunda 
of the station: that witness spoke to him: that witness walked 
to the gate with the other woman and when the other woman 
saw the defendant she walked right up to him and they went 
out together and witness did not see them any more. Xo 
cross-examination. 


Thereupon Miss Helen Schaeffer, a witness called on behalf 


of the plaintiff, testified on direct examination as follow? 


That she lives at 1738 D Street, S. E. and is a niece of the 


plaintiff: that on July 30th, 1929 witness saw the defendant on 
Pennsylvania Avenue at Sth Street, S. E., in Washington, 
and he was in the company of a woman riding in an automobile; 
that they had just gotten into his car and appeared getting 
ready to start: that witness did not remain there and defendant 
and his companion remained after she went on: that she told 
her aunt about what she had seen: that thereafter they went 
to lunch one day and going to the lunch room witness saw the 
same woman she had previously seen in the automobile with 
the defendant, and witness recognized her and the plaintiff 
told witness her name and the name was Slve, but witness does 
not remember the other part of the name. 


Thereupon Raymond Neudecker, a witness called on be¬ 
half of the plaintiff, testified as follows: 


82 That he has been a member of the Bar of this Court 
for ten vears and is a member of the Bar of the State 
of Virginia, practices in the State of Virginia, and is familiar 
with the divorce laws of the State of Virginia. Witness was 
shown a decree filed in evidence in this case and asked what 


affirmative steps had to be taken in Virginia to make the 
divorce binding: thereupon the Court stated, that the Court 
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theoretically knows the law and a Federal Court! 
notice of the law of a state. 


takes judicial 


Thereupon plaintiff rested. 

i 

Whereupon, to maintain the issues upon his p^rt joined, the 
defendant, Harry H. Frazier, testified in his ow T n behalf as follows: 

That he lives at 43 Holly Street, Clarendon, [Virginia, and 
will have been living there a year the 5th of Ajpril, prior to 
which time he lived at 909 Wilson Avenue in Cldrendon; that 
he moved there from Washington on October 2nd, 1928; that 
he was married on April 19, 1920 and prior to that time lived 
at Clarendon, Virginia and his people have liveil in Virginia 
for the past twenty years; that the receipts exhibited to witness 
were received from Mrs. Wiekel at 909 Wilson Avenue for 
room rent: that they are dated from October 2nd, 1928 up to 
and including the 5th of April, 1929; that another jset of papers 
exhibited to witness are receipts from 43 Holly Street, Claren¬ 
don up to December 31, 1930; witness identified a poll tax 
receipt and receipt for an automobile tax in the ijState of Vir¬ 
ginia; that the witness has not voted in Virginia but is entitled 
to a vote: that the plaintiff and defendant were married after 
ten months’ acquaintance and lived happily at thp start; that 
defendant asked a hundred times for children and j the plaintiff 
always refused to have them; that they then lived on C Street; 
that the plaintiff was always drinking, mostly e\fery Sunday 
and Monday, and he has seen her drop the meat out 
83 of the oven; that defendant spoke to her about drinking 
and pleaded with her but it did no good ; th4t defendant 
was home every night; that the defendant did npt go out at 
night with anybody except plaintiff; that theyj moved to 
Somerset Street and purchased the house and defendant’s 
mother and father came with them but the situation wasn’t 
any better: that the defendant objected to the Wild parties 
there and the drinking of liquor; that on October 2nd, 1928 
he came home about eleven o’clock and went into the house 
and they were all drunk; that he counted twentyfone empty 
beer bottles on the floor, but he did not say anything and 
went on to bed; that about 5:30 o’clock on August 4th, 1928 
plaintiff came out with a suitcase and said she was going away 
and that she returned at 7:30 on August 6th; that defendant 
bought everything and brought it home to cook and after she 
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came home on the Gth he still had to do his own cooking; that 
on August 9th the plaintiff came home about 1:30 in the morn¬ 
ing and came up to the house, slammed the door, threw her 
shoes on the floor, and she had tripped over her clothes in 
getting out of the car, and the neighbors made a complaint; 
that plaintiff has been all through their married life under the 
constant influence of intoxicating liquor, which made her drift 
away from the defendant: that is all she wanted to do: that they 
never could sit at home in the evenings and talk and when 
the plaintiff didn't go out after it she had it brought in the 
house, and when she got through there wouldn’t be a drink in 
sight; that it wasn't a drink with her, but it was two or three 
bottles, and when a bunch would come in they would keep on 
until they drank everything in the cellar; that after the affair 
of August 2nd he was not present on any of these occasions; 
that on September 2nd defendant went home and found three 
men and four women and they were drinking and eating; that 
no one said anything to defendant except Mr. Parker, who 
spoke to witness and witness spoke to him; that de- 
84 fendant had an argument with a Bill Martin, his wife's 
brother-in-law, and his wife came in and said “If you 
know what is good for you you will go on to bed. You said 
before you were going to get out, now why don't you get out.'’ 
That defendant did go upstairs and his wife called him “yel¬ 
low”; that she said that on several occasions; that on one 
occasion defendant told her that they couldn't live together 
any longer and when she came home that evening she said she 
was disappointed to find him there; that she always made that 
remark every evening when she came home; that on October 
2nd, defendant gave her all the receipts, the deed to the house, 
contracts, insurance policies and everything, including receipt 
for the taxes and the keys to the house, and she took them, 
and then on October 11th she sent back everything he had 
given to her in an envelope; that when he told her he was going 
to leave she said she was glad for him to go; that after the 
separation he immediately moved to Virginia; that thereafter 
they disposed of the house by mutual agreement; that since 
defendant has been at the Loans and Currency Office he has 
always hauled people to and from work; that he always had 
three or four people in his car, people who worked there; that 
the plaintiff works in the Registrar's Office and he has always 
taken her to and from her work; that he never cursed and 
abused his wife and never threatened to kill her; that he has 
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gotten a decree of limited divorce in the State of;Virginia, is 
still living there and intends to remain there. 

Upon cross-examination the defendant testified that he was 
born in Washington, D. C. and as a child lived here with his 
parents; that about four years before the war he \Vent to live 
with his sister in Clarendon, Virginia; that he did not make 
any plans as to where he was going to live until jhe actually 
decided to leave and then went directly to his mother and 
sister; that about the 22nd of September He made up 

85 his mind he was going to leave and told heij, and every 
day she used to say “Well, you haven't |gone yet"; 

defendant's sister introduced him to Mrs. Wiekelj who had a 
place over there; that he did not go over there for the purpose 
of getting a divorce; that he had to have some place to live 
and thought of his sister who lived in Virginia, but his sister 
did not have room for him and he took a rooih elsewhere; 
that he made home brew in the house at first but discontinued 
it after his parents left; that his father liked it and he helped 
to make it for his father’s sake: that after thevi were first 

•/ i 

married they had friends coming in for a little lunch, but after 
they began to have trouble he did not have anyofie come in; 
that defendant and his wife entertained Mr. and jlrs. Parker 
on occasions; that he took his wife to work every day but did 
not go back up to the Evangeline and pick up the other woman 
after leaving his wife; that he saw Miss Slye walking along 
and stopped his car and she got in; that if she was|below 13th 
Street and witness didn't have a parking place hej would pick 
her up and she would ride with him down to where she worked, 
but there were mostlv always others in the car; that on one 
occasion plaintiff was in the car and met Miss Slye, and he 
does not recall his wife crying about that incident and has 
never seen her cry at any time; that Miss Slye is frqm Whitney 
Point, New York, and he knows that from being \n the same 
office with her: that witness did not send her any candy; that 
witness paid for the candy and sent it up to Whitney Point, New 
York, but it was somebody else’s money; that the candy was 
sent from the people in the office, as she had wop the candy 
on a bet, and he was delegated to send the candy to her; that 
Miss Slye was on her vacation at Whitney Point, jNew York; 
that plaintiff showed the receipt to defendant and He explained 
to her how he happened to send the candy to Miss Slye; that 
he does not remember the date of Miss Slye’s vacation 

86 in 1929, but she probably wrote and told him when she 
would return; that he met her at the station on her 

7 i 
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return from that vacation; that he does not remember whether 
the day was Sunday and does not deny that Miss Slye wrote 
and told him of the date of her return; that he thinks she wrote 
and sent him a postal card; that he did not ask for compensa¬ 
tion for meeting her on that occasion; that the plaintiff ob¬ 
jected to his having anybody in the car; that after the suit was 
filed he had Miss Slye in the car on a couple of occasions; that 
Miss Slye first came to him for advice and for no bad reason, 
and that he gave her advice on one occasion; that he denies 
walking up Pennsylvania Avenue, locking arms, with Miss 
Slye; witness was asked if he was with Miss Slye on February 
20th on L Street and kissed her, and replied that that might 
have been the time, he did not remember the date; that he 
did not remember any other time that he kissed her; that de¬ 
fendant put the salaries of himself and wife in a savings 
account and did the banking for the family; that after 
plaintiff saw him with Miss Slye she refused to turn over her 
salary to him and he paid the expenses for the house for nearly 
nine months; that defendant told plaintiff if she did not keep 
sober it would kill his love for her; that at that time he was not 
making home brew, she was making it; that the night he came 
home and they were holding the party all of them were under 
the influence of liquor; that he was present at the taking of 
testimony in Virginia and heard Mrs. Wiekel testify: that he 
did not go over to Mrs. Wiekel’s place in September, 192S, to 
see about getting a room, and does not remember her so testify¬ 
ing: that his salary is now SI980.00; that on the occasion of the 
party above referred to when defendant came home, his wife, 
Mrs. Parker and two other ladies were in the kitchen washing 
dishes. 


Thereupon counsel for defendant stated to the Court 
S7 that three additional witnesses for the defendant would 
be in Court at 1:30 P. M. and, in view of the fact that 
it was then 12:20, requested an adjournment until 1:30. The 
Court thereupon stated that the witnesses should have been 
there and declined to adjourn the case. Whereupon the 
defendant rested. 

Whereupon the plaintiff produced in rebuttal Chester 
Parker, who testified on direct examination as follows: 

That he resides at 229 C Street, N. E. and has known plain¬ 
tiff and defendant for seven or eight years and visited their 



61 


HARRY H. FRAZIER VS. ROSE M. FRAZIERJ 

i 

home on several occasions in company with witness’ wife; that 
witness was present on an occasion when the brother-in-law 
and sister of the plaintiff and another couple were present; 
that while they were there the defendant came in j through the 
kitchen where the ladies were washing dishes, and: in a minute 
or so came into the other room where witness, plaintiff’s 
brother and brother-in-law were, and went on upstairs; that 
in a minute defendant came back down the steps and through 
the room and started cussing and became engaged in an argu¬ 
ment with defendant’s brother-in-law, and they argded for a few 
minutes and then plaintiff came in and told defendant that he 
had better go upstairs to bed, that he had been put with the 
other woman, and he said some vile thing and went upstairs; 
that no one threatened him and no one told him that it would 
be better for him or safer for him if he went on upstairs; that 
each of the persons present had had a bottle or Iso of home¬ 
brew, and that the witness was sober and everybody else was 
sober so far as he could see. 

| 

Whereupon the plaintiff produced in rebuttal Mrs. Edith 
Parker, who testified as follows: 

That she is the wife of the preceeding witness and knows 
the defendant in this case; that witness and her husband and 
plaintiff and defendant visited back and fqrth and wit- 
88 ness has been there when the defendant wajs there; that 
she recalls the night the defendant came home and there 
was a party; that witness was in the kitchen apd defendant 
came in the back door and spoke to her and then; went on out 
into the front room; that witness was still in the;kitchen and 
did not hear the argument; that they had a light lunch that 
evening consisting of rye bread, cheese, crackerd and pickles 
and such things, besides home brew; that neither the witness 
nor any of the others were drunk. 

On cross-examination witness testified that she! was sure he 
came in the back door and that witness was in the kitchen when 
the argument took place. 

Whereupon the plaintiff, being recalled to the stand, testified 
as follows: 

That she never told her husband to get out apd leave the 
house; that on the morning he left she did not tell him that she 
was glad he was going; that the defendant never came home and 
found plaintiff drunk; that the defendant never said anything 
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to the plaintiff about drinking; that the lunch testified to by 
the preceeding witnesses was similar to other lunches they had 
had when her husband was present; that she never showed the 
defendant the slip previously testified to. 

Thereupon the plaintiff rested. 

Be it further remembered that the aforegoing contains the 
substance of all of the evidence given on the hearing of this 
cause, and each of the exceptions stated to have been taken by 
the attorney for the defendant were so taken, and were duly 
allowed and noted bv the Court, and in order that each and 
every thereof may be preserved and made of record, this 
statement of evidence is duly stated, approved, and signed 
and ordered to be made of record in the above entitled cause 
this 31 day of August, 1931. 

F. D. LETTS, 

Justice. 

I consent. 

ALBERT W. JACOBSON, 

Atty. for Deft. 


I consent. 

RAYMOND NEUDECKER, 

Atty. for Plaintiff. 

S9 [Endorsed:] Equity. No. 49315. Rose Frazier, 
Plaintiff, vs. Harry H. Frazier, Defendant. State¬ 
ment of evidence. Raymond Neudecker, Counsellor at Law, 
Columbian Building, Washington, D. C. 

Endorsed on cpver: District of Columbia Supreme Court. 
No. 5520. Harry H. Frazier, appellant, vs. Rose M. Frazier. 
Court of Appeals, District of Columbia. Filed Oct. 12, 1931. 
Henry W. Hodges, Clerk. 
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BRIEF ON BEHALF OF THE APPELLANT 


This is an appeal by the appellant, Harry H. Fra¬ 
zier, frofcn a decree of the Supreme Court of the IMs- 
trict of Columbia granting’ the appellee. Rose Frazier, 

i 

a decree of limited divorce; an injunction restraining 
and enjoining the appellant from prosecuting or tak¬ 
ing any further steps in connection with a certain s|uit 
for divorce instituted in the Circuit Court of Arling¬ 
ton County, Virginia, and an injunction restraining 
and enjoining the attorneys, agents and representa¬ 
tives of the said appellant, Harry H. Frazier, and 
awarding counsel for the appellee, a fee in the sumj of 

$:ioo.oo. ^ 


i 
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STATEMENT OF THE CASE 


In February of 1929 the appellee instituted a bill of 
complaint for a limited divorce and maintenance 
against the appellant alleging- in said bill of complaint 
that on the 2nd day of October, 1928, tlie appellant, 
without justification or excuse deserted the appellee. 
The bill of complaint also alleged several very minor 
allegations of cruelty. The appellant answered said 
bill of complaint, denied the cruelty allegations, but 
admitted that he left tin* home of the appellant and the 
appellee, and set forth certain facts in said answer 
justifying his action in leaving said home; that the 
undisputed testimony in the case was to the effect that 
on October 2nd, 1928, after having been invited to o 
leave the home by the appellee, the said appellant was 
advised by the appellee that she was glad for him to 
leave the house, and at the time he gave her all of the 
receipts, the deed to the house, contracts, insurance 
policies, and everything, including the receipt for the 
taxes and keys to the house, and at that time the ap¬ 
pellee took them, but on October 11th she returned to 
him the papers that he had given her in an envelope. 
(Record. Page f)S.) 

That immediately thereafter on October 2nd, 1928, 
the appellant removed himself to hi- former home in 
the state of Virginia where he continued to reside, and 
where he still resides. That at the time of the insti¬ 
tution of the proceedings by the appellee the appellant 
was an actual bona fide resident of the state of Vir¬ 
ginia. and on the 3d day of October, 1929, the appellant 
instituted a suit for a limited divorce, which could 
be enlarged into an absolute divorce in the Circuit 
Court of Arlington County, Virginia, against the ap- 
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police, alleging that the appellee had deserted him. 
That on the 21st day of February, 1930, the suit! of 
the appellant versus the appellee came on for heading 
in the state of Virginia, and at that time the appellee 
herein filed a petition for a restraining order without 
notice against the appellee to restrain and enjoin jthe 
appellant from prosecuting his suit in the state! of 
Virginia. That at that time and for some time prior 
thereto the appellee had had full notice of the proceed¬ 
ings in the state of Virginia in that a copy of the sum¬ 
mons and complaint had been served upon the appellee 
by Sheriff Fields of Arlington County, Virginia. Tliiat 
said temporary restraining order was issued without 
notice to the appellant, and that thereafter the appel¬ 
lant filed an answer to the said petition to which said 
volition was attached the actual receipts for lodging in 
the state of Virginia: automobile license, tax receipts 
for the state of Virginia; poll tax receipt for the state 
of Virginia, and a number of affidavits of actual bona 
fide residents of tbe state of Virginia who had per¬ 
sonal knowledge that the appellant had resided in jhe 
state of Virginia, and that his intention was to remain 
in the state of* Virginia, which are more fully herein¬ 
after set forth by the actions of the appellant, and Oie 
undisputed testimony which developed at the hearijng 
of this cause. 

That upon a hearing of the motion of the appellee 
to make said restraining order permanent which was 
argued before the Chief Justice of the Supreme Coprt 
of the District of Columbia, and after the said Chief 
Justice had heard lengthy arguments and briefs sub¬ 
mitted on the subject the Chief Justice dissolved said 
injunction. 
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That thereafter the appellant, after having submitted 
testimony bv witnesses in the Court of the state of 
Virginia obtained a decree of limited divorce against 
the appellee which said decree may be enlarged to an 
absolute decree on the 3rd day of October, 1931, 
That thereafter the bill of complaint of the appellee 
herein against the appellant was dismissed in the Su¬ 
preme Court of the District of Columbia for want of 
proseeutioil and the case was then out of the court. 

Application was then made by the attorney for the 
appellee to revive said cause of action, and the Court 
revived said cause of action and replaced it on the 
calendar for hearing. That thereafter, on the 4th day 
of March, 1931, this cause came on to be heard before 
Mr. .Justice Bailey and counsel for the appellant at 
that time earnestly requested said justice to continue 
said cause because of the fact that it had been placed 
upon the calendar without having given the* appellant 
an ample opportunity in which to present his witnesses 
and bring them to Court, so that thev might testify 
as to the merits of the case. 

This request was denied and the appellee thereupon 
proceeded to prove her case. 


TESTIMONY 


The appellee thereupon took the stand and testified 
that she was married to the appellant on the ‘29th day 
of April. 1920, in the District of Columbia, and that 
at the time of her marriage and for sometime prior 
thereto the appellant was living in the state of Virginia 
and that for a period of seven years she had no com¬ 
plaint to make whatsoever towards her husband's con¬ 
duct and demeanor: that in the entire testimony of 


I 


the appellee there is not one word of evidence to pijove 
the charge of cruelty, nor is there one word of testi¬ 
mony to contradict the appellant’s testimony as to|his 
Virginia residence, both prior to his marriage, ftnd 
subsequent to the separation, nor is there one wbrd 
of evidence to indicate that this appellant had been 
none other than a model husband with the exception 

of some absurd and ridiculous charges that the jap- 

i 

pellant had been associating with a young lady who 

was employed in the Treasury Department, and that 

tostimonv was onlv directed to occasions when the hp- 

pedant was transporting not only the young lady: in 

question, but other persons employed in the vicinjitv 

of his office to their work for a monetarv eonsideira- 

lion, of which the appellee had full knowledge, and in 

which she acquiesced. That the appellee in further 

support of her case attempted to prove that between 

the tune of tin* separation and the time of the hcarjng 

of this cause that on severed occasions the appellant 

was seen in the company of the young lady, but there 

is nothing in the tostimonv to indicate anv misconduct 

• • 

other than the walking down the street, arm in aihm, 
and upon one occasion it was testified that the appel¬ 
lant kissed the young lady. This was the testimony 
hat was offered by the appellee in support of her base¬ 
less allegations of cruelty and desertion. 

The appellant thereupon took the witness stand! to 
testify on his own behalf and testified that prior; to 
iiis marriage he was an actual bona tide resident!of 
ti:e state of Virginia, and his entire familv had lived 
in the state of Virginia for years, that upon the joe- 
easion of the separation of the appellee and appellant 
on the 2nd day of October, 1928, when he was literally 
forced out of his own home by the appellee against }iis 
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own wishes he moved back to his residence in the state 
of Virginia, and that from the 2nd day of October, 
1D28, when he returned to his alleged residence to the 
date of the hearing of this cause of action, lie lias 
alwavs remained and lived in the state of Virginia, 
and that even now and for all times in the future he 
is still residing in the state of Virginia, and that he 
intends toi remain in the state of Virginia. That there 
were submitted in evidence receipts for his lodging, 
tax receipts, poll tax receipts, and every other re¬ 
quisite necessary to establish that he was an actual 
bona tide resident of the state of Virginia. And from 
the very beginning of this case from the inception of 
the bill of complaint through the hearing, there lias 
not been heard one word of evidence from anvone that 
would contradict the testimony that had been offered 
by the appellant in this case. The furl her testimony 
of the appellant was to tin* effect that In* had always 
conducted himself as an honest home-loving husband. 

That he had done everything that had been lmmanlv 

« • 

possible for him to do in order to maintain his home, 
and to provide the love and affection for his wife. 
I>ut that on no occasion was this reciprocated, and 
as a matter of fact the testimony further discloses that 
he even did the housework and cooking, and that the 
appellee did on occasions leave the home for several 
days at a time without any intimation as to where 
she was going or what she was doing, and the testi¬ 
mony further discloses that the appellee in this case 
was not the kind home-loving wife that she did have 
the ('ourt believe that she was. but on the contrary 
conducted numerous drinking parties, and that she 
came home on many occasions in a drunken and stu- 
pified condition. And this testimony of the appellant 





7 


is corroborated by the undisputed affidavits that were 
filed in this cause after the trial justice had refused 
to permit appellant the opportunity to produce these 
unbiased and disinterested witnesses in Court. ! 

i 

These affidavits substantiate the appellant’s claim 
that he did everything that was fair and reasonable 
in his home and they further corroborated his changes 
that ihe appellee did not conduct herself as a good 
wife, but that she did on occasions come home ijn a 
drunken condition, and that she did within the sanc¬ 
tity of the home perpetrate and conduct parties at 
which beer and whiskev were served. 

In denial of these contentions by the appellant,!the 
appellee placed on the stand in rebuttal Chester bar¬ 
ker and his wife who testified that thev were at lone 

* i 

party and that at that party there was no argument 
or dispute, or any beer, but as a matter of fact this 
testimony is in direct conflict with the testimony of 
ihe appellant, who had testified on her cross-examina¬ 
tion that there had been a dispute on the party! oc¬ 
casion. Everv bit of the evidence offered in this case 
by the appellee was either by herself or her niece or 

her sister, or her verv close friends who had attended 

* 

her parties, but the testimony of the appellant in jthis 
case still stands uncontradicted and corroborated! bv 

l . *■ 

strong affidavits of disinterested and unbiased wit¬ 
nesses who were not permitted to testify and whose 
presence in Court was denied by the trial justice Who 
ran through the case in a rough shod manner in order 
that the business of the Court may be dispatched, 
without giving the appellant the day in Court thajt he 
was entitled to, and which was manifestly unfair, and 
granted a decree upon flimsy evidence. 

And upon the evidence hereinabove set forth I the 
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Court granted a decree for a limited divorce, and 
granted a permanent injunction, not only restraining 
the appellant, but also restraining attorneys, agents, 
and representatives, all of whom were not parties to 
this suit, and all of whom had no opportunity to ap¬ 
pear in this cause, and it is from this unfair and un¬ 
founded decree that this appellant is prosecuting this 
appeal to this Honorable Court. 

ASSIGNMENT OF ERRORS 

The Trial Court erred as follows: 

1. In decreeing that the plaintiff was entitled to a 
decree of divorce a mens et thoro. 

2. In decreeing that the defendant, his attorneys, 
agents and representatives be permanently enjoined 
as provided in said final decree. 

3. In finding from the evidence that the plaintiff 
established a right to the drastic and extraordinary 
relief of an injunction. 

4. In granting a permanent injunction in the ab¬ 
sence of any proof that the defendant was not an ac¬ 
tual bona fide resident of the State of Virginia. 

5. In denving defendant a rehearing. 

(>. In denying the defendant’s petition for a modi¬ 
fication of the decree. 

7. In failing to find from the evidence that the plain¬ 
tiff was not entitled to the equitable relief prayed for. 

8. In permitting the plaintiff to testify as to mat¬ 
ters which were not pleaded in the bill of complaint, 
and which matters occurred between the time of sep¬ 
aration and the time of final decree and after defend¬ 
ant has been granted a limited divorce in the State 
of Virginia. 


9. That the Court was without jurisdiction in grant¬ 
ing an injunction upon the uncontradicted testimony 
as to the residence of the defendant. 

10. That the Court erred in refusing to give I full 
faith and credit to the decree of the Circuit Court of 
Arlington County, Va., as provided for in the consti¬ 
tution of the United States. 

1 . 

11. That the Court erred in assuming jurisdiction 
of this case because at the time of the filing of j the 
bill of complaint herein the defendant was an actual 
bona fide resident of the State of Virginia and!not 
subject to the jurisdiction of these courts. 

I 

ARGUMENT 


The appellant’s assignment of errors may be bojiled 
down into throe separate points, first, that the court 
erred in refusing to adjourn court for approximately 
ten minutes in order that the defendant might pro¬ 
duce his witnesses; second, that upon all the evidence 
that the plaintiff was entitled to a decree, and third 
tlie court erred in refusing finding from the evidence 
that the plaintiff was entitled to a decree, and third 
that the court erred in granting an injunction restrain¬ 
ing and enjoining the defendant from prosecuting! his 
suit in the State of Virginia. 

In order that this honorable court mav have a clear 
view of the entire situation these points will be taken 
up seriatem. 

Upon the trial of this cause in the lower court!the 

; 

plaintiff presented her witnesses and thereafter closed 
her case and the defendant thereupon took the witness 
stand and his testimony was taken. His testimony 
was concluded at 12:20 P. M., and it was usual that 
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the court take a recess for lunch at 12:30, and counsel 
thereupon advised tlie court that three disinterested 
'witnesses for the defendant were scheduled to appear 
at 1:30 P. M., which was the reconvening time of the 
court for the purpose of testifying on behalf of the 
defendant. 

The court theronpoii refused to take a recess at 
that tim<» and proceeded to dispose of the case upon 
the evidence which had been offered over the objection 
of counsel. The three witnesses who would have testi¬ 
fied for the defendant were disinterested parties who 
lived in close proximity to the plaintiff, and defend¬ 
ant, and their testimony would have corroborated the 
testimony of the defendant, as will be seen from the 
affidavits i which they executed, and which were at¬ 
tached to the petition for a rehearing which was de¬ 
nied by the court. 

It is respectfully submitted that in an equity case 
which is Itried without a jury, and which testimony 
must necessarily appeal to the Chancellor’s conscience, 
that the refusal of the trial court to permit these wit¬ 
nesses to iappoar and testify was an abuse of his dis¬ 
cretion and was extremely prejudicial to the rights of 
this defendant. 

As to the second point, it is respectfully submitted 
that the testimony of the plaintiff herself was to the 
effect that for seven or eight years the defendant was 
a model husband. “Record Page ol.’’ 

That there was no testimony by the plaintiff as to 
anv acts <if crueltv in law or in fact, and that the basis 
of her case consisted solely of the fact that a dispute 
occurred in which she claimed that the defendant then 
left her home, but which the defendant states to the 
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contrary that he was invited to leave. On this ques¬ 
tion alone, there is no further testimony and it there¬ 
upon became a question of fact that as between |the 
two, as to who caused the desertion. 

Nowhere in her testimonv does she claim that her 

•< 

husband abused her or was cruel to her, but the vferv 
foundation of her bill of complaint rests solely £nd 
completely upon the allegation of desertion. 

A careful reading of the statement of evidence! in 
the transcript of record will disclose to the satisfac¬ 
tion of this honorable court that anv other testimony 
offered by the friends and relatives of the plainjtiff 
was not for the purpose of proving any material alle¬ 
gation in the bill of complaint, but was there merely 
for the purpose of lending color to the plaintiff’s 
claim. 

In the case of Simons vs. Simons, 51 Apps., DJ C. 
69, and Krouse vs. Krouse, 41 Apps., I). 0., 200, this 
court has held that the proof must be CLEAR jjmd 
CONVINCING, (’an it be said, after a careful rejad- 
ing of the evidence in this case, that the plaintiff’s 
proof was clear and convincing? Defendant for seyen 
or eight years was a model husband, and is it reason¬ 
able to presume that after being a model husband for 
such a great length of time that the defendant wojuld 
change overnight and do the things which he is accubcd 
of doing? | 

It is respectfully submitted that such is not jthe 
case, and that the plaintiff failed to sustain the hjur- 
den of proof, nor was it clear and convincing, and 
t! at she was therefore, not entitled to the relief which 
she sought. 

In connection with the final decree of the court, imd 

i 

this covers the last point, there was inserted therein 
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a provision restraining and enjoining the defendant 
permanently from prosecuting bis case against the 
plaintiff in the State of Virginia. This injunction was 
clearly unsupported by the testimony, and this appel¬ 
ant contends was gross error. 

The uncontradicted testimony in this case was that 
prior to the marriage of the plaintiff and defendant 
tlie defendant was an actual bona fide resident of the 
State of Virginia. That when he married the plaintiff 
lie was a bona fide resident of the State of Virginia. 
That his parents and his other relations were all ac¬ 
tual bona! fide residents of the State of Virginia, and 
thta thereafter on October 2nd, 1928, when he testified 
that he was invited and ordered to leave the home of 
the plaintiff and defendant that it was only natural 
and reasonable that he should return to his former 
home in the State of Virginia, and this he did, and 
clearly re-established his residence and was an actual 
bona-fide resident of the State of Virginia at the time 
of the filing of the bill of complaint herein mentioned, 
and has been ever since, and that it is clearlv his in- 
tent ion by his actions to remain in the State of Vir¬ 
ginia. 

Thai upon a lapse of a period of a year's residence 
in the Stale of Virginia he immediately filed suit 
against tlie plaintiff for a divorce under the laws of 
ll <» State of Virginia. And th:T thereafter service 
was had persomdly upon the plaintiff in the District 
of Columbia, and several days prior to his suit being 
l:ea”d in the State of Virginia, application was made 
i v the pl-Vntiff in the suit in the District of Columbia 
for an injunction restraining and enjoining him from 
prosecuting his suit in the State of Virginia. 

This injunction was granted without notice to the 
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defendant, and thereafter upon motion to dissolve! the 
same the injunction was dissolved, but it is important 
at this point to call the attention of the court toithe 
fact that attached to the motion to dissolve said! in¬ 
junction were numerous affidavits, hoard and lodging 
receipts, tax receipts, etc., which were all a part of 

this record, and which clcarlv indicates that tlieide- 

i * 

fondant had definitely and finally re-established l|im- 
self in his home state. 

That upon the dissolution of said injunction I the 
cause came on for trial in the State of Virginia^ at 
which time the plaintiff in this cause had ample and 
sufficient notice, and could have appeared and jde- 
fended herself, but notwithstanding, she remained 
silent and upon testimony having been offered find 
received in the Court of the State of Virginia jtlie 
defendant herein was granted a decree of absolute 
divorce, to become final at the end of the three \jear 
residence clause. 

That quite some time after this decree had been 
granted the present cause came on for hearing in jthe 
Supreme Court of the District of Columbia, and it was 
at tiiat time that the court granted a permanent j in¬ 
junction so that this defendant could not go throjigh 
with a mere formality of having his decree made filial. 

That Page 164 of the case of Atherton vs. Atherton, 
181 U. S. 155, the court used the following language: 


“If a wife is living apart from her husbjand 
without sufficient cause, his domicile is, in law, 
her domicile, and in the absence of any proof of 
fraud or misconduct on his part, a divorce | ob¬ 
tained by him in the state of his domicile, after 
reasonable notice to her, either by personal serv¬ 
ice or by publication in accordance with its laws , 
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is valid, although she over, in fact, resided in that 
state; but, in order to make tlie divorce valid, 
either in the state in which it is granted, or in 
another state, there must, unless the defendant 
appeared in the suit, have been such notice to her 
as the law of the first state requires.” 


It can he seen from the aforegoing that the only 
manner in which this defendant could have been re¬ 
strained from prosecuting his case in Virginia would 
be upon proof of fraud or misconduct on his part, and 
it is well settled upon every legal principal of law that 
if this defendant did not fraudulently go into the State 
of Virginia for the purpose solely and exclusively of 
merely obtaining a divorce and with no intention of 
abandoning his residence, that it is clear that such 
decrees will he given full force and effect, and recog¬ 
nized by all courts of competent .jurisdiction. 

And it is upon this phase of the case that counsel 
will stress his argument from the testimonv that was 
adduced at the trial. 

The general principal of law pertaining to the 
granting of injunctions is set forth in 14 R. O. L., Page 
414 and 41 o, which is as follows: 


‘ 4 Xo general rule can be laid down as to when 
the Pourt ought to enjoin a party from prosecut¬ 
ing a suit in a foreign jurisdiction. Mach case 

must he ruled hv its ov.n facts. If tliev show that 

• • 

it is necessary and equitable to exercise the power 
in the orderly administration of justice, the court 
should enjoin the party, otherwise not. Ordinar¬ 
ily if the case stated in the bill is such as to render 


it the duty of the court to restrain a party from 
instituting or carrying on proceedings in a court 
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of its own state, it is bound in like manner to| en- 


join him from prosecuting a suit in a foreign 
court. All that is necessary to sustain jurisdic¬ 
tion in such cases is, that the plaintiff should show 
a clear equity, and that the defendant should be 
subject to the authority and within the reach of 
the process of the court. The subject matter in 
controversy does not apparently have any eijfect 
on the court’s action in granting or refusing an 
injunction, but such action is rather dependent; on 
the purpose of the prosecution of the foreign suit 
or the end to be attained by the injunction. As a 
general rule, the court will consider the purpose 
of the parties and the object sought to be accom¬ 
plished by appealing to a court of another sjate 
and, in case it appears that the interposition of 
the court is necessary to present an inequitable 
thing, something contrary to good conscience, it 
may grant the relief asked. Therefore, it is rec¬ 
ognized that a court of equity in one state has 
power to restrain its own citizens, of whom it has 
jurisdiction, from prosecuting suits in the courts 
of other states, whenever tho facts of the pase 
make such restraint necessary to enable the epurt 
to do justice and prevent one citizen from obtain¬ 
ing an inequitable advantage over other citizens. 
14 R. C. L. pp. 414-415. 


In the present case there can be no question ffom 
the evidence that the defendant did not remove himself 
to Virginia for the purpose of any fraud on the plain¬ 
tiff, but merely utilized the courts of his own domicile 
for the purpose of seeking the relief to which he was 
lawfully entitled. Our own Court of Appeals inithe 
case of Diggs vs. Diggs, 53 Appeals, D. C. 56, frojvns 
upon fraud practiced in the following language: . 


| 

i 

i 


I 

i 
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“Considering tlie testimony in its entirety, it 
fairly appears therefrom that the defendant had 
long been domiciled in the District of Columbia, 
being employed there as a chauffeur; that he had 
left plaintiff in the month of February, 1917, com¬ 
plaining of her conduct; that these complaints 
were not sustained bv the weight of the evidence 
produced at the trial; that the Juvenile Court of 
the District of Columbia had adjudged the defend¬ 
ant to pay plaintiff a certain weekly allowance for 
her support: that the defendant in the month of 
October, 1919, pretended to remove his residence 
to the State of Virginia; that, in fact, the alleged 
removal was not genuine but was a pretense only, 
and did not have the effect in law of an actual 
removal of the defendant’s domicile from the Dis¬ 
trict to that jurisdiction.” 

But the case at bar is distinguished from the Diggs 
case due to the absence of any fraud in connection 
with the suit that was instituted in Virginia, and the 
following case is applicable: 


In Rhodes vs. Rhodes, .‘>6 App. 
this ( \>urt said : 


D. O. *26*2, at page 266, 


“As that court (Virginia) had jurisdiction to 
decree a divorce in a nroper case, the presumption 
of regularity attaches to its proceedings in the 
absentee of proof. It is a serious thing to refuse to 
give orod’t to ind'mmnts and decree^ of the eonrfs 
of a state of the Union whose general jurisdiction 
of the subject matter is undoubted, bv v^o*nn of 
special facts and circnmstance fhet would deprive 
them of all the jurisdiction in a particular case.” 


In Clieely vs. Clayton, 110 U. S. 705, the Court said: 

j 


“The courts of the state of the domicile of the 
parties doubtless have jurisdiction to decree, a 
divorce in accordance with its laws, for any cause 
allowed by those laws, without regard to the place 
of the marriage, or to that of the commission j of 
the offense for which the divorce is granted; and 
a divorce so obtained is valid everywhere. (Stoijey 
Conflict of Laws, Sec. 230-a; Chew vs. Wilson, 
9 Wallace 108; Harvey vs. Farnie, 84 App. Cas. 
43.) If a wife is living apart from her husband, 
without sufficient cause [italics ours] his domicile 
is, in law, her domicile; and in the absence of any 
proof of fraud or misconduct on his part, a divoijce 
obtained by him in the state of his domicile after 
reasonable 'notice to her [italics ours] either by 
personal service or by publication, in accordance 
with its laws, is valid, although she never in fact 
resided in that state. (Burlen vs. Shannon, lil5 
Mass. 438: Hunt vs. Hunt, 72 N. Y. 218) but jin 
order to make the divorce valid, either in the state 
in which it is granted or in another slate, thcire 
must, unless the defendant appeared in the sujit, 
have been such notice to her as the law of the state 
requires.” 

| 

| 

“If full and complete justice will be done las 
between citizens of the same state in a suit in the 
courts of a sister state, a court of the former state 
will not interfere to prevent the foreign suit, un¬ 
less there is oppression or fraud.” 

Wyeth Hardware, etc., Co. v. Lang, 54 Mo. App. 


“The fact that the defendant who is sued in the 
courts of a sister state prefers to have the mattjer 
determined by the courts of his domicile is ho 
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ground for an injunction against the plaintiff, if 
the courts have concurrent jurisdiction.’’ 

Bellows Falls Bank v. Rutland, etc., R. Co., 28 
Vt. 4/0. 

“The fact that the decision of the court of the 
sister state mav he different from that of the 
court of the defendant’s domicile furnishes no 
ground for interference.” 

Carson v. Dunham, 149 Mass., 52. 

The very basis of the defendant’s entire contention 
in this case is upon the theory that he did what he 
had a right to do. It would have been necessary for 
the plaintiff to overcome the decree of the Court of the 
State of Virginia to produce testimony to the effect 
that the defendant moved to Virginia solelv for the 
purpose of defeating the laws of the District of Co¬ 
lumbia and this is not the case from the testimony. 
As has been hereinabove set forth, and all through 
the testimony, the defendant, prior to his marriage, 
had been a citizen of the State of Virginia, and ever 
since the day of the separation had removed himself 
to his own domicile in Virginia with no intention what¬ 
soever to defeat the Courts of the District of Columbia. 

CONCLUSION 

It is respectfully submitted that upon all the evi¬ 
dence in this case that the plaintiff is not entitled to 
the drastic and extraordinary relief which she prayed 
for, and that the decree of the trial court should be 
reversed. 

Respectfully submitted, 

Albert W. Jacobsoxt, 

Aftnntr if for Appellant . 
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IN THE 


Court of Appeals, ©Strict of Columfita 


No. 5520. 


Harry II. Frazier, Appellant , 

vs. 

Rose M. Frazier, Appellee. 


BRIEF ON BEHALF OF APPELLEE. 


STATEMENT OF THE CASE. 

I 

On January 18th, 1929, Rose M. Frazier (hereinafter 
referred to as plaintiff) sued Harry H. Frazier (here¬ 
inafter referred to as defendant), in the Supreme 
Court of the District of Columbia, for a limited di¬ 
vorce, alimony, etc., charging him with desertion and 
cruelty, and alleging that both parties were residents 
of the District of Columbia and had lived and cohabited 
in this District continuously from the date of their 
marriage in April, 1920, to the date of their separation 
on October 2nd, 1928, upon which latter date thb de¬ 
fendant had deserted her. (Rec. 1) Defendant an- 
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swered, admitting tlie allegations of the bill of com¬ 
plaint as to residence, marriage and income, and deny¬ 
ing the charges of desertion and cruelty. (Rec. 5) 
Thereafter on December 5th, 1929, plaintiff filed in the 
same cause a petition seeking to enjoin the defendant 
from proceeding with a suit for limited divorce which 
he had instituted against her in the Circuit Court of 
Arlington County, Virginia, subsequent to the filing of 
her suit here. A temporary restraining order was 
granted bv the court and thereafter said order was 
dissolved and an injunction pendente life denied. De¬ 
fendant proceeded with his suit in Virginia and ob¬ 
tained a decree of limited divorce prior to the hearing 
of the plaintiff's case here. Upon trial of the plain¬ 
tiff's suit in this jurisdiction, testimony was presented 
on behalf of both parties, and at its conclusion the 
court entered a decree in favor of the plaintiff, grant¬ 
ing her a ilimited divorce, alimony, counsel fees and 
costs, denving full faith and credit to tlie Virginia de- 
cree, and permanently enjoining the defendant from 
proceeding further with his suit in Virginia. (Rec. 33) 
From this decree the present appeal is prosecuted. 


ASSIGNMENT OF ERRORS. 

The errors assigned bv the defendant are set forth 
at page 47 of the Record and at page 8 of the Appel¬ 
lant's Brief, and will not be reiterated. In Appellant’s 
Brief, however, the assignments of error are reduced 
to three, brieflv as follows: 

7 w 


1. Refusal of defendant’s request for an adjournment 
of court. 

2. Granting the plaintiff a decree of limited divorce. 

3. Restraining and enjoining defendant from further 
prosecuting his suit for divorce in Virginia. 



The remaining assignments of error, apparently 

i 

abandoned by defendant in his brief, relate to matters 
arising in the course of the trial, and no exceptions 
were noted to the court’s rulings on these matters. 

| 

ARGUMENT. 

1. Refusal of Request for Adjournment. 

As disclosed by the Record (page 60), counsel for de¬ 
fendant requested the lower court to adjourn shortly 
before the customary hour for recess, in orderj that 
defendant might produce witnesses in his behalf at the 
afternoon session of the court. The court refused to 
grant this request, stating that the witnesses should 
have been there, and thereupon the defendant rested. 
The court was not advised as to the testimony expected 
from these witnesses, and no exception was not&d to 
the court’s ruling, and the matter is, therefore 1 , not 
properly before this court for review. 

i 

Scott v. II err ell, 31 App. D. C. 45. 

Cooper v. Sillers, 30 App. D. C. 567. 

i 

Furthermore, the action of the court in refusing the 
adjournment was within the province of that court’s 
discretion in regulating the conduct of the trial atnd is 
not error unless such discretion was abused. 

Coombs v. Coombs, 59 App. D. C. 30. 

2. Granting the Plaintiff a Decree of Limited Divorce. 

i 

The testimony in this case, as is frequent in cases of 
this nature, consisted principally of the charges, coun¬ 
tercharges and denials of the husband and wife, j each 
of whom sought to show the other responsible for the 
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separation. The plaintiff, in addition to proof that 
the defendant deserted her, introduced evidence to 
show that the defendant was guilty of cruelty, testify¬ 
ing to his i association with other women commencing 
prior to the separation and continuing thereafter, and 
also said that at the time such associations began she 
noticed a change in her husband’s conduct and de¬ 
meanor, and he acted coolly toward her and said he 
did not love her and did not care to live with her any 
more. (Rec. 51) The plaintiff also testified that she 
protested against the association of her husband with 
another woman and that subsequent to such protesta¬ 
tions she found the other woman and defendant to¬ 
gether in his automobile and that defendant’s actions 
made her nervous and she cried all the time and was in 


a terrible nervous condition. (Rec. 52) She further 
testified that in September, 1928, defendant suggested 
that'plaintiff get a divorce from him but she refused 
to do so; that on October 2nd, 1928, defendant advised 
her that he was leaving that dav, and he and his thing's 

V.’ f ✓ o 

were gone when she returned from work, and he never 
came back, although she remained at the home; that 
defendant did not invite her to go elsewhere to live 
with him or suggest re-establishing the marital rela¬ 
tion. (Rec. 52) Subsequent to the separation plaintiff 
again saw defendant with the same woman and on one 
occasion saw him kissing her; that defendant threat¬ 
ened to kill plaintiff if she told his office superiors of 
his actions; that defendant frequently used profanity 
toward her. (Rec. 53) Three witnesses testified in 
corroboration of the plaintiff (Rec. 55, 56) and two 
more gave testimony in rebuttal. (Rec. 60, 61) 

Defendant in his testimony denied deserting his 
wife, and asserted that he was ordered out of the house 


o 


I 

by her; upon cross-examination, lie admitted; that 
about September 22nd, 1928, lie made up his mind to 
leave plaintiff and so informed her; that he made his 
plans as to where he was going to live at the time he 
actually decided to leave his wife (Rec. 59); defen¬ 
dant admitted having had other women in Ins [auto¬ 
mobile, and having sent candy to a Miss Slye, but said 
the candy was not purchased by him; that he metjMiss 
Slye at the station upon her return from her vacation 
and said that she had probably written advising him 
when she would return (Rec. 59, 60); that plaintiff ob¬ 
jected to his having anybody in his automobile, j De¬ 
fendant was asked if he was with Miss Slve and kiissed 

* 

her on February 20th oh L Street, and replied| that 
that might have been the time, he did not remember 
the date. (Rec. 60) The defendant was his only wit¬ 
ness. 

Under modern authorities, cruelty may be predicated 
upon the improper and inconsiderate acts of the j hus¬ 
band, not amounting to physical violence, where jsueli 
conduct reacts upon the mental and physical health of 
the wife, and, in addition, as the testimony in thisjcasc 
shows that the husband’s affection for his wife cooled 
when his association with another woman began,; evi¬ 
dence of such conduct is highly convincing to prove 
the fact of the desertion and the motives actuating it. 

From the above summary of portions of the testi¬ 
mony, it will be seen that the plaintiff produced ainple 
evidence to sustain her bill of complaint. The j rule 
is well established in this jurisdiction that a jtrial 
judge, sitting without a jury, is the sole judge of the 
credibility of the witnesses and the weight to be given 
their testimony, and, having done so, his findings; will 
not be disturbed “ unless they are manifestly wrohg.” 
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Boteler v. Plugge, 57 App. D. C. 69, 70. 

In McLarren v. McLarren, 45 App. D. C. 237, 238, 
in referring to the trial below, this Court said: 

“It was tried in open court, with full opportu¬ 
nity in the trial judge to observe the demeanor of 
the witnesses and to judge of their veracity. In 
such cases the finding of the trial justice on ques¬ 
tions of fact has much the same sanctity as the 
verdict of a jury, and will not be disturbed on ap¬ 
peal unless a mistake of judgment is so apparent 
as to demand a reversal.” 

In Cole v. Cole, 52 App. D. C., 302, this Court said: 

“* * * so far as it (the finding) depends 

upon conflicting testimony, or upon the credibility 
of witnesses, or so far as there is any testimony 
consistent with the finding, it must be treated as 
unassailable.” 

To the same effect are 

Matson v. Busch, .. App. D. C., 60 W. L. R. 515. 

Blundon v. Blundon, 56 App. D. C. 313. 

Brown v. Railroad Co., 11 App. D. C. 37, 43. 

Burroughs v. Burroughs, 55 App. D. C. 269, 270. 

Appellant’s Brief cites the cases of Simons v. 
Simons, 51 App. D. C. 69, and Krous v. Krous, 41 App. 
D. C. 200, as authority for his statement that the proof 
in a divorce case must be clear and convincing. What 
this Court actually said in those cases was, that in 
order to sustain a charge of adultery “fixing lasting 
shame and disgrace upon a wife, the proof must be 
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! 
i 

i 

clear and satisfactory.” This doctrine is not applied 
to suits for limited divorce. 

9 R. C. L. 432, Sec. 236. 

3. Restraining Defendant from Prosecuting His Suit 

in Virginia. 

The plaintiff testified at the trial that she had! been 
a resident of the District of Columbia all her lifd, and 
that after the marriage of plaintiff and defendant in 
April, 1920, in the District of Columbia, they resided 
here as man and wife and never lived anywhere else, 
and after defendant deserted her on October 2nd,! 1928, 
she remained here. In his answer, filed January 25th, 
1929, defendant admitted that plaintiff and defendant 
were residents of the District of Columbia (Rec. 5), 
but more than two years later, on March 4th, 1931, he 
filed an amendment to his answer wherein he asserted 
his residence as Virginia and said his former admis¬ 
sion was erroneous. (Rec. 32) Defendant testified 
that he moved to Clarendon, Virginia, from Washing¬ 
ton on October 2nd, 1928 (Rec. 57), having made up 
his mind about September 22nd, 1928, and made his 
plans at that time. (Rec. 59) A receipt for his room 
rent in Clarendon, dated October 1st, 1928, was identi¬ 
fied by the defendant, as were subsequent receipts. 
(Rec. 18, 57.) j 

It is undisputed that the residence of the parties 
from the time of their marriage until their separation, 
a period of eight years, was in the District of Colum¬ 
bia, and the domicile of matrimonv was here exclu- 
sively, and the plaintiff continued to reside here, j The 
defendant, after deserting his wife in the District of 
Columbia, as the court found in its decree, assert^ that 


i 

i 

i 

i 

i 

l 

i 





he established a residence in Virginia and procured a 
limited divorce there. He testified (Rec. 58) that he 
had obtained such a divorce but the record does not 
include copies of the proceedings in the State of Vir¬ 
ginia, nor were the same offered in evidence at the 
trial. It is only fair to state, however, that counsel for 
appellee recall that a copy of the Virginia decree was 
exhibited to the justice below. 

Having heard all of the testimony upon the defen¬ 
dant’s purported residence in the State of Virginia, 
together with the other evidence in the case, the lower 
court declined to give full faith and credit to the decree 
obtained there, and specifically stated in the final de¬ 
cree herein, (Rec. 34) that the defendant was a resident 
of the District of Columbia at the time of filing suit in 
Virginia and that the decree obtained by him was not 
entitled to full faith and credit. 

In similar cases where the matrimonial domicile was 
in the District of Columbia and a decree of divorce was 
obtained elsewhere, this court has upheld the lower 
court in denying full faith and credit to such decrees; 
and that is the law generallv. 

In the case of Diggs v. Diggs, 53 App. D .C. 56, 58, 
this Court said: 

‘‘It is a well established proposition that, where 
one spouse goes to a state other than that of the 
matrimonial domicile, and there obtains a divorce 
under a residence simulated for that purpose and 
not in good faith, the judgment is not binding upon 
the courts of other states.” 

See also: 

Jacobi v. Jacobi, 45 Apj,). D. C. 442, 449; 

Benson v. Benson, 59 App. D. C. 271; 


Haddock v. Haddock, 201 U. S. 563; 
Bell v, Bell, 181 U. S. 175. 


In Rhodes v. Rhodes, 36 App. D. C. 261, 26^, this 
Court said that while a presumption of regularity at¬ 
tached to a foreign decree in the absence of proof, “it 
may be, upon a disclosure of all the necessary facts, 
that the Courts of this District are not bound tp give 
full faith and credit to the decree of the Virginia court, 
for the reasons given in Haddock v. Haddock. *! * *” 
In Dean v. Dean, 241 X. Y. 240, 243, Mr. Justicp Car- 
dozo, in passing upon this question, said: 

“The full faith and credit clause of the Cpnsti- 
tion of the United States (Art. 4, sec. 1) dops not 
command us to accord recognition to a judgment 
so procured (Haddock v. Haddock, 201 U. S. 1562). 
The only question is whether comity or public 
policy * * * should prompt us to concede a 
recognition that we are at liberty to refuse.’;’ 

The State of Virginia, where defendant’s decree was 
obtained, has also had occasion to give expression to 
the policy of that state concerning the recognition to 
be given foreign decrees of divorce. In Corvin v. 
Commonwealth, 131 Va. 649, 108 S. E. 651, 653, which 
was on appeal from a conviction of bigamy, thp Su¬ 
preme Court of Appeals of Virginia, in affirming the 
lower court, uses this language: 

I 

“It seems to be settled since the case of Haddock 
v. Haddock, 201 U. S. 562 * * * that in cases like 
this, when the matrimonial domicile was in one 
state and the divorce is granted in another state 
at the suit of one consort, who has acquired, or 
who has claimed to acquire, a bona fide dorqicile 
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in such other state, a decree there obtained without 
personal service of process and without an ap¬ 
pearance of the defendant is not binding upon the 
courts of the state of the original matrimonial 
domicile, under the federal Constitution * * V’ 

It may be noted here that Section 6071, of the Vir¬ 
ginia Code, which provides for service of a summons 
personally on a nonresident defendant out of the State, 
provides that such service “shall have the same 
effect, and no other, as an order of publication duly 
executed * * V’ 

Insofar as the injunction is concerned, attention is 
respectfully directed to the following: Recourse to the 
courts was first taken by the plaintiff in this suit in 
the Supreme Court of the District of Columbia; the 
fact of the matrimonial domicile being here is un¬ 
challenged; personal service of process was had on 
defendant in the District of Columbia, he answered, 
and appeared personally and by counsel, and the lower 
court unquestionably had full jurisdiction to hear and 
determine the entire controversy. However, the de¬ 
fendant secured a decree of limited divorce in Virginia 
before the local case was reached for trial, and under 
the laws of Virginia such limited divorce may be 
merged and enlarged into an absolute divorce at the 
expiration of three years, upon application and ex 
parte showing by the successful party that the separa¬ 
tion has been continuous and there is no likelihood of a 
reconciliation; and no notice of this latter proceeding 
need be given the adversary. 

The decree herein established plaintiff’s right to 
permanent alimony, and thereby retained jurisdiction 
of the parties and the cause with authority to enter 
further and additional orders therein, as provided by 
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Section 978 of the Code. To protect this jurisdiction 
and the rights of the plaintiff, the court enjoined the 
defendant from proceeding with his suit in Virginia. 

In Davis v. Davis, 60 W. L. R. 236, 237, this Court, 
in a recent decision, quoted from 29 A. S. R. 310, as 
follows: 

“ 4 * * * the court first acquiring jurisdiction 
shall be allowed to pursue it to the end, and f * * 
it will not permit its jurisdiction to be impaired 
or subverted by a subsequent resort to some Other 
tribunal.’ ” ! 


In Kempson v. Kempson, 63 N. J. Eq. 783, 785* the 
Court said: 


“If the court lias power to annul such decrees 
for fraud, it must also, on a general principle of 
equity, be able to enjoin parties from attempting 
to obtain such decrees by fraud.’’ j 

| 

Also Strcitwolf v. Streitivolf , 181 U. S. 179. 

In Julian v. Central Trust Co., 193 U. S. 93, 112, the 
Court said: 


“* ! * * where the Federal Court acts inlaid 

of its own jurisdiction and to render its own!de¬ 
cree effectual, it may, notwithstanding Sec. 720, 
Rev. Stat., restrain all proceedings in a state c0urt 
which would have the effect of defeating or impair¬ 
ing its jurisdiction * * 


In Mercantile Trust Co. v. Binford, 6 Fed. (2d) 285, 
287, the Court said: j 

“* * * where a case is properly pending in a 
court of the United States, and that court has pro¬ 
ceeded to judgment or decree, it may, if necessary 
to give effect thereto, enjoin parties from institut¬ 
ing or prosecuting actions in state courts.” 


j 
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In Sharon v. Terry, 3G Fed. Rep. 337, 359, it is 
stated : 


“Where two judgments, relating to the same 
subject, are irreconcilable, both cannot be en¬ 
forced. One or the other must give way and the 
onlv reasonable test bv which the superiority of 
one over the other is to be determined is that which 
is expressed in the authorities cited, that the court 
which first obtains jurisdiction of the subject and 
parties must have the right to proceed to judg¬ 
ment. Having first acquired possession of the sub¬ 
ject, it cannot be rightly ousted by subsequent pro¬ 
ceedings in-'another court having no supervising 
or appellate authority .” 

# j 

It is submit tecSrt hat the lower court in the present 
case had ample evidence, and abundant legal authority, 
upon which to .base its finding and the various provi¬ 
sions of the decree, and the same should be affirmed. 

Respectfully submitted, 

S. Me Comas Hawk ex, 
Raymond Xeudecker, 
William C. Ashford, 
Attorneys for Appellee. 



